
Richard J
Communi

Re

On t

With
substantially
threatening 

Whi
weapons wa
Union and t
are turned.  
addition, the
States has it
hostile pow

So th
lawfulness o
and address
law, Cold W
applicable l

We 
law recogni
                   

1 This rep
Association (“
2000, without
this report hav
Committee, an
IN THE POST C
New York County Lawyers’ Association
14 Vesey Street   New York, NY 10007
. Mollot, Esq. (212) 267-6646, ext. 225 (Phone)
cations Manager (212) 406-9252 (Fax)

                           rmollot@mindspring.com
        www.nycla.org

port of the Foreign and International  Law Committee
of  the New York County Lawyers’ Association

he Unlawfulness of the Use and Threat of Use of Nuclear
Weapons 1

SUMMARY

 the end of the Cold War, the United States’ reliance on nuclear weapons has
 decreased.     Yet the weapons are still with us, as is the policy of nuclear deterrence

the use of these weapons.
le during the Cold War, serious evaluation of the lawfulness of the use of such
s difficult, given the strategic position the United States was in vis-à-vis the Soviet
he United States’ heavy reliance on the policy of nuclear deterrence, now the tables
  The United States is the predominant conventional power in the world, and, in
 effectiveness of conventional weapons has substantially increased.   As the United
self recognized, nuclear weapons have themselves become the enemy, more than any
er.
e time seems opportune for the evaluation of the long-lingering issue as to the
f the use and threat of use of nuclear weapons.   And it seems that the task of raising

ing the issue falls uniquely to lawyers, particularly those interested in international
ar thinking being so deeply entrenched in the public perception of the matter and the

egal rules being of such an esoteric nature.
believe that the use and threat of use of nuclear weapons are unlawful under rules of
zed by the United States.
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The United States has long acknowledged the binding nature of international law,
including the law of armed conflict.  It has repeatedly recognized the strictures of the rules, inter
alia, of necessity, proportionality, and discrimination under that law:

•  That it is unlawful to use weapons involving a level  of force not necessary in the
circumstances to achieve the military objective;

•  That it is unlawful to use weapons whose probable effects upon combatant or non-
combatant persons or objects would likely be disproportionate to the value of the
anticipated military objective; and

•  That it is unlawful to use weapons that cannot discriminate between military and
civilian targets.

The United States has specifically recognized that under these rules it is unlawful to use
weapons whose effects are uncontrollable and could not be controlled when the weapons were
used.    The United States has further recognized (and it is widely established) that the effects of
nuclear weapons—including the radiation effects—are uncontrollable.

It seems evident that nuclear weapons are quintessentially the type of uncontrollable
weapons whose use is prohibited under international law, including the rules of necessity,
proportionality and discrimination.

The use of nuclear weapons is also prohibited under these rules because of the likely
effects of such weapons, effects transcending levels that could be deemed necessary,
proportionate or discriminate.  Nuclear weapons are vastly destructive in their blast, heat,
electromagnetic impulse, and radiation effects, threatening destruction of apocalyptic
proportions, destroying whole nations, civilization as we know it, the habitability of the earth,
and ultimately the human species.

While limited use of highly accurate tactical weapons can be hypothesized, even such
use, in the types of circumstances in which it would take place, would likely lead to escalating
use of nuclear and other weapons of mass destruction and resultant extreme effects extending
widely in time and space.   These weapons would only be intentionally resorted to, if ever, in the
types of extreme circumstances where an extreme response would be likely.

The rules of the law of armed conflict are violated by prohibited acts committed willfully
and recklessly as well as intentionally.  The risks inherent in the use of nuclear weapons are
known, foreseeable, and predictable, and could only be regarded as willfully and recklessly
undertaken, in the types of circumstances, if any, in which the United States might resort to such
weapons.

The effects of nuclear weapons would likely also be inconsistent with compliance with
the underlying purposes of the law of armed conflict, including the following purposes
specifically recognized by the United States: facilitation of the restoration of peace and friendly
relations, the assurance of the survival of civilization and of the human species, and the
preservation of minimum standards of civilization and common ground of rationality between
enemies.

As long as the United States continues to follow the policy of nuclear deterrence
threatening the use of these weapons, the risk of use remains very much with us, even with the
end of the Cold War.

International law is also clear that it is unlawful to threaten to use weapons which it
would be unlawful to use.   Accordingly, we conclude that both the use and threat of use of
nuclear weapons are unlawful and urge that the United States recognize such unlawfulness.    
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                                                                      Background
The Cold War is over and the Soviet Union and threat of Communist domination long

gone, but the extensive arsenals of nuclear weapons developed to deal with those threats are still
very much with us.

During the Cold War, the United States substantially relied upon nuclear weapons for its
national security.   From the dawn of the nuclear era, the United States had permitted the Soviets
to become superior in conventional weapons capability, relying instead on nuclear weapons and
the policy of deterrence, whereby it threatened a nuclear response to a Soviet conventional
attack.

 Now the tables are turned.  The United States is the pre-eminent conventional power
threatened by nuclear and other weapons of mass destruction held by States far weaker in
conventional weapons.   In a sense, the United States no longer needs nuclear weapons, at least
not in the way it did before.

Even more importantly, it has been recognized by a substantial portion of the civilian and
military leadership of the United States for many decades that these weapons are essentially not
usable; they are not even weapons.  Their primary value is in the threat of use, a threat that was
no longer credible even during the Cold War and that is of dubious effect against terrorist groups
and rogue nations.

Perhaps counter-intuitively, the recognition of unlawfulness would make a difference.
As the United States lawyer, arguing the point in the recent Nuclear Weapons Advisory case
before the International Court of Justice, expressed it,

[E]ach of the Permanent Members of the Security Council has made an immense
commitment of human and material resources to acquire and maintain stocks of nuclear
weapons and their delivery systems ... .  If these weapons could not lawfully be used in
individual or collective self-defense under any circumstances, there would be no
credible threat of such use in response to aggression ... .2

The 1998 detonation of nuclear devices by India and Pakistan,3 the continuing specter of
nuclear trafficking from the disintegrated Soviet Union,4 and the increasing availability of long-
range missiles capable of carrying nuclear weapons to the United States5 only highlight the

                                                
2 Public Sitting of the International Court of Justice, November 15, 1995, at the Peace Palace, in the case in

Legality of the Use by a State of Nuclear Weapons in Armed Conflict (Request for Advisory Opinion Submitted by
the World Health Organization) and in Legality of the Threat or Use of Nuclear Weapons (Request for Advisory
Opinion Submitted by the General Assembly of the United Nations), Michael J. Matheson arguing, at 78.  The
Advisory Opinion and certain other documents are available at <http://www.icj-cji.org>.

3 See Pakistan Announces Test Halt, CHICAGO TRIB., June 11, 1998, NEWS, at 1; <http://www.fas.org/nuke/
guide/>.

4 See U.S. DEPARTMENT OF DEFENSE, PROLIFERATION: THREAT AND RESPONSE, Former Soviet Union, 10
(1997), set forth at <http://www.defenselink.mil/pubs/prolif97/>; Weapons of Mass Destruction: Remarks by
Defense Secretary William Perry at Georgetown University, FED. NEWS SERVICE, Apr. 18, 1996; Frans Berkhout et
al., A Cutoff in the Production of Fissile Material, INT’L SECURITY, vol. 19, No. 3, Winter 1994–1995, at 168;
Jessica Eve Stern, Moscow Meltdown: Can Russia Survive?, INT’L SECURITY, Spring 1994, vol. 18, No. 4, at 41
(citing Office of Threat Assessment, The Russian Mafia, November 1, 1993); Brigid Schulte, A Timeline of the
Nuclear Age, THE SEATTLE TIMES, August 9, 1995 (citing The Brookings Institution); Nesha Starcevic, Biggest Find
Yet of Bomb-Quality Plutonium in Germany, ASSOCIATED PRESS, August 13, 1994.

5 See WILLIAM J. PERRY, SECRETARY OF DEFENSE, 1995 ANNUAL REPORT TO THE PRESIDENT AND THE

CONGRESS 85 (U.S. Government Printing Office) [hereinafter 1995 ANNUAL REPORT OF THE SECRETARY OF

DEFENSE]; Lisbeth Gronlund & David Wright, What They Didn’t Do, BULL. OF THE ATOMIC SCIENTISTS, Nov./Dec.
1998, at 47
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practical immediacy of the issue.  Such immediacy is also indicated by the fact that several of the
missiles launched by the United States in August 1998 against targets in Afghanistan and Sudan
reportedly landed in Pakistan,6 and similar supposedly highly accurate modern missiles launched
by the United States in the 1991 Gulf War7 and the 1999 Kosovo operation8 ended up hitting the
wrong targets.

Recognition of the unlawfulness of the use of these weapons would enable the United
States to take the lead de-legitimizing these weapons, as has happened with chemical and
biological weapons.

It is a political and psychological phenomenon that a nation, like a person, must be ready
to have a particular insight, to integrate it into an overall mindset.    We submit that the illegality
of the use of nuclear weapon is an idea whose time has come, and that this idea could have a
transforming impact on risks inherent in international confrontations.

Ironically, the international law approach, rather than being utopian, may offer the best
prospect for a breakthrough in our nation’s dealing with these weapons.  The delegitimization of
nuclear weapons and perhaps eventually substantial denuclearization and regulation, as with
chemical and biological weapons, ostensibly offer the prospect of greater security than the
continuation of the regime of nuclear deterrence.

The Nuclear Weapons Advisory Opinion of the International Court of Justice

In 1994 the United Nations General Assembly voted to submit to the International Court
of Justice, the judicial branch of the United Nations, for advisory opinion the question of whether
the threat or use of nuclear weapons could ever be lawful.  The World Health Organization
submitted a similar request.  Representatives of nations from throughout the world appeared and
argued the matter.

Among the States appearing was the United States, which took the position it has
maintained throughout the nuclear era: that the use of nuclear weapons is subject to the rule of
law but cannot be evaluated in the abstract; rather, that each particular use must be examined
individually.

Without even asserting the lawfulness of its high yield nuclear weapons making up the
vast bulk of its arsenal, the United States drew the line of defense essentially at its relatively
small number of low-yield precision nuclear weapons.

The ICJ, in its 1996 advisory opinion, mirrored the United States’ non-defense of the
lawfulness of the use of large scale nuclear weapons, but found itself unable to decide whether a
more limited use of nuclear weapons could ever be lawful.

Specifically, the Court determined that, because of the potential of nuclear weapons to
destroy civilization and the entire ecosystem of the planet, the use of nuclear weapons would
generally be unlawful, but that it was not in possession of sufficient facts to evaluate whether use

                                                
6 See John Diamond, US Strikes May Not Be The Last, Warns Pickering, BIRMINGHAM POST, Aug. 22, 1998, at

8; Ian Mackinnon, Pakistan Defuses US Cruise Missile, THE SCOTSMAN, Aug. 25, 1998, at 8; Pakistan—Cruise
Missile Found Near Pakistan Nuclear Test Site, FT ASIA INTELLIGENCE WIRE, Aug. 24, 1998.

7 See David Fulghum, Clashes with Iraq Continue After Heavy Air Strike, AVIATION WEEK & SPACE TECH., Jan.
25, 1993, at 38; Hundreds of Bombs Miss But Experts Say Accuracy Better than in Previous Wars, THE WASH.
POST, Feb. 24, 1991.

8 See As Strikes Mount, So Do Errors, THE WASH. TIMES, May 11, 1999, at A1; Joyce Price, Pentagon Regrets
“Embassy Error,” THE WASH. TIMES, May 9, 1999, at C10; Bill Gertz & Rowan Scarborough, Inside the Ring, THE

WASH. TIMES, May 14, 1999, at A9.
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of nuclear weapons (ostensibly, precision low-yield tactical ones) could be lawful in extreme
circumstances of self-defense when a State’s survival was at stake.

The Court stated that it did not have sufficient facts to determine the validity of the
argument of the United States and other nuclear weapons States to the effect that highly accurate
low-yield tactical nuclear weapons could be used in such a way as to limit and control their
effects.

Thus, the Court in its decretal paragraphs—the “dispositif”—stated that the threat or use
of nuclear weapons “would generally be contrary to the rules of international law applicable in
armed conflict, and in particular the principles and rules of humanitarian law,” but that “in view
of the current state of international law, and of the elements of fact at its disposal, the Court
cannot conclude definitively whether the threat or use of nuclear weapons would be lawful or
unlawful in an extreme circumstance of self-defense, in which the very survival of a State would
be at stake.”9

The Court further stated:

95 … [T]he principles and rules of law applicable in armed conflict—at the heart of
which is the overriding consideration of humanity—make the conduct of armed
hostilities subject to a number of strict requirements.  Thus, methods and means of
warfare, which would preclude any distinction between civilian and military targets, or
which would result in unnecessary suffering to combatants, are prohibited.  In view of
the unique characteristics of nuclear weapons, to which the Court has referred above,
the use of such weapons in fact seems scarcely reconcilable with respect for such
requirements.10

Binding Nature of International Law

It is beyond question that international law, including the rules of the law of armed
conflict applicable to the use of nuclear and other weapons, are the law of the land.  The United
States has long recognized this.  Political though the area of potential use of nuclear weapons
may be and central to national defense policy, it is subject to established rules of law.

The U.S. Constitution provides that treaties entered into by the United States are “the
supreme Law of the Land.”11  The Air Force Manual on International Law notes that “state and
federal courts have declared international law to be part of the law of the land.”12  The manual

                                                
9 Nuclear Weapons Advisory Opinion ¶ 105. E., at 36, 35 I.L.M. at 835.
Judges Weeramantry and Higgins in their dissenting opinions pointed to the ambiguity introduced by the Court’s

use of the word “generally.” See dissenting opinion of Judge Weeramantry to the Nuclear Weapons Advisory
Opinion at 2, 35 I.L.M. at 80; dissenting opinion of Judge Higgins to the Nuclear Weapons Advisory Opinion at 5,
35 I.L.M. at 936.

10 Nuclear Weapons Advisory Opinion ¶ 95, at 32, 35 I.L.M. at 829.  The Court’s language—“scarcely
reconcilable”—seems hedged, perhaps the product of drafting compromise.  The Court went on to state:

Nevertheless, the Court considers that it does not have sufficient elements to enable it to conclude with
certainty that the use of nuclear weapons would necessarily be at variance with the principles and rules of
law applicable in armed conflict in any circumstance.

Id.
11 UNITED STATES DEPARTMENT OF THE ARMY, THE LAW OF LAND WARFARE 7 (FM27-10/18 July 1956) with

Change No. 1 (15 July 1976) [hereinafter THE LAW OF LAND WARFARE] (quoting U.S. CONST. Art VI, cl. 2).  Our
analysis of the applicable law is drawn in large measure from statements of that law by the United States.

12 THE UNITED STATES DEPARTMENT OF THE AIR FORCE, INTERNATIONAL LAW—THE CONDUCT OF ARMED

CONFLICT AND AIR OPERATIONS 1-5, n.26 (Air Force Pamphlet 110-31, 19 November 1976) [hereinafter THE AIR
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FORCE MANUAL ON INTERNATIONAL LAW] (citing Ware v. Hylton, 3 U.S. (3 Dall.) 199 (1796); Foster v. Neilson, 27
U.S. (2 Pet.) 252, 314 (1829); and Asakura v. City of Seattle, 265 U.S. 332, 341 (1924)).

As to the legal effect of military manuals, THE LAW OF LAND WARFARE states that it is an “official publication”
of the Army, but that those of its provisions which are not statutes or the text of treaties to which the United States is
a party should be considered not as “binding” but as having “evidentiary value” as to custom and practice.  THE

LAW OF LAND WARFARE, supra note 11, at 3.
The manual further states: “The purpose of this Manual is to provide authoritative guidance to military personnel

on the customary and treaty law applicable the conduct of warfare on land and to relationships between belligerents
and neutral States.” Id. at 3.

THE NAVAL/MARINE COMMANDER’S HANDBOOK is to the same effect, stating that it has been held that military
manuals, while not “legislative instruments” possessing “formal binding power,” are “persuasive statements of the
law” ultimately to be recognized or not depending upon how accurately they reflect the law. UNITED STATES

DEPARTMENT OF THE NAVY ANNOTATED SUPPLEMENT TO THE COMMANDER’S HANDBOOK ON THE LAW OF NAVAL

OPERATIONS  1-2 n.2 (Naval Warfare Publication 9, 1987) (With Revision A (5 October 1989), this handbook was
adopted by the U.S. Marine Corps as FLEET MARINE FORCE MANUAL (FM FM) 1-10) [hereinafter THE

NAVAL/MARINE COMMANDER’S HANDBOOK] (citing THE HOSTAGES TRIAL (Wilhelm List et al), 11 TWC 1237-38,
8 LRTWC 51-52 (U.S. Military Tribunal, Nuremberg, July 8, 1947–Feb. 19, 1948)); The Peleus Trial, 1 LRTWC 19
(British Military Ct., Hamburg, 1945); The Belsen Trial, 2 LRTWC 148–49 (British Military Ct., Luneburg, 1945);
The Abbage Ardenne Case (Trial of Brigadefurher Kurt Meyer), 4 LRTWC 110 (Canadian Military Ct., Ausrich,
Germany, 1945); NWIP 10-2 ¶ 100 n.1; FM 27-10 ¶ 1; 15 LRTWC, DIGEST OF LAW AND CASES 21–22).  THE

NAVAL/MARINE COMMANDER’S HANDBOOK indicates that it is intended to be used by military personnel in the
performance of their military duties:

This publication … is intended for the use of operational commanders and supporting staff elements at all
levels of command.  It is designed to provide officers in command and their staffs with an overview of
the rules of law governing naval operations in peacetime and during armed conflict.  The explanations
and descriptions in this publication are intended to enable the naval commander and his staff to
comprehend more fully the legal foundations upon which the orders issued to them by higher authority
are premised and to understand better the commander’s responsibilities under international domestic law
to execute his mission within that law.  This publication sets forth general guidance.  It is not a
comprehensive treatment of the law nor is it a substitute for the definitive legal guidance provided by
judge advocates and others responsible for advising commanders on the law.

Id. at 1-2.
The handbook goes on to emphasize the extent to which it should be used in operational training of naval

personnel: “Officers in command of operational units are encouraged to utilize this publication as a training aid for
assigned personnel.” Id. at 2.

The handbook states that its provisions as to the law of armed conflict apply “to the conduct of U.S. naval forces
during armed conflict.” Id. at 2.  It states that the law of armed conflict set forth in the document are “of special
concern to the naval commander during any period in which U.S. naval forces are engaged in armed conflict.” Id. at
1.

After stating that it sets forth the applicable international law, the handbook goes on to note the binding nature of
international law on naval personnel: “At all times a commander shall observe, and require his command to observe,
the principles of international law.” Id. at 4.  The handbook further notes that this obligation overrides other naval
regulations: “Where necessary to fulfillment of this responsibility, a departure from other provisions of Naval
Regulations is authorized.” Id. at 4.  A footnote to the foregoing emphasizes that violation of international law by
naval personnel is punishable by court-martial.  See id. at 4 n.8.

The Air Force has made similar statements as to the purpose and effects of military manuals.  THE AIR FORCE

COMMANDER’S HANDBOOK states, “This pamphlet informs commanders and staff members of their rights and duties
under the law of armed conflict.  It applies to all Air Force activities worldwide, and implements DOD Directives
5100.77, 10 July 1979”; UNITED STATES DEPARTMENT OF THE AIR FORCE, COMMANDER’S HANDBOOK ON THE LAW

OF ARMED CONFLICT i (Air Force Pamphlet 110-34, 25 July 1980) [hereinafter THE AIR FORCE COMMANDER’S

HANDBOOK].  THE AIR FORCE MANUAL ON INTERNATIONAL LAW, supra, similarly states, “This pamphlet is for the
information and guidance of judge advocates and others particularly concerned with international law requirements
applicable during armed conflict.  It furnishes references and suggests solutions to a variety of legal problems but is
not directive in nature.  As an Air Force pamphlet, it does not promulgate official U.S. Government policy although
it does refer to US, DOD and Air Force policies.” Id. at i.
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states that the United States is bound to follow customary international law “not because a treaty
requires it, but because international law imposes the obligation on all states.”13

Applicability to Nuclear Weapons of the Rules of the Law of War

The United States, while taking the position that there is no per se rule banning the use of
nuclear weapons, acknowledges that the use of such weapons is subject to the law of armed
conflict, including the rules of proportionality, necessity, moderation, discrimination, civilian
immunity, neutrality, and humanity.14

Thus, in its memorandum to the International Court of Justice in connection with that
Court’s consideration of the recent request by the U.N. General Assembly for an advisory
opinion on the lawfulness of the use of nuclear weapons, the United States stated, “[T]he legality
of use [of nuclear weapons] depends on the conformity of the particular use with the rules
applicable to such weapons.”15

The Naval/Marine Commander’s Handbook states that the use of nuclear weapons
“against enemy combatants and other military objectives” is subject to the following principles:

(1) the right of the parties to the conflict to adopt means of injuring the enemy is not
unlimited;

(2) it is prohibited to launch attacks against the civilian population as such; and

                                                                                                                                                            
The United States, in its presentation to the ICJ, relied on provisions contained in its military manuals.  See, e.g.,

Conrad K. Harper, Michael J. Matheson, Bruce C. Rashkow, John H. McNeill, Written Statement of the Government
of the United States of America (June 20, 1995), submitted to the International Court of Justice, (The Hague, The
Netherlands), in connection with the Request by the United Nations General Assembly for an Advisory Opinion on
the Legality of the Threat or Use of Nuclear Weapons (the “U.S. ICJ Memorandum/GA App.”), reprinted as Written
Observations on the Request by the General Assembly for an Advisory Opinion, 7 CRIM. L.F. 401, 416 n.49 (1996)
(citing U.S. Army Field Manual 27-10, Change No. 1, THE LAW OF LAND WARFARE ¶ 40(a)).

13 THE AIR FORCE MANUAL ON INTERNATIONAL LAW, supra note 12, at 1-7.
14 See U.S. ICJ Memorandum/GA App., supra note 12, at 2, 7–47; THE NAVAL/MARINE COMMANDER’S

HANDBOOK, supra note 12, at 10-1; THE AIR FORCE COMMANDER’S HANDBOOK, supra note 12, at 6-1.  THE LAW OF

LAND WARFARE, supra note 11, states that, in the absence of a customary rule of law or international convention
restricting the employment of atomic weapons, the use of such weapons cannot be deemed unlawful, although the
manual appears to recognize the subjugation of the use of such weapons to the principles of moderation and
necessity. Id. at 18.  See also THE AIR FORCE MANUAL ON INTERNATIONAL LAW, supra note 12, at 6-1 to 6-8;
United States, Department of the Army, International Law, vol. II, 27-161-2, at 42, Pamp. 27-161-2  (Oct. 1962),
quoted in ELLIOTT L. MEYROWITZ, PROHIBITION OF NUCLEAR WEAPONS: THE RELEVANCE OF INTERNATIONAL LAW

223 (Transnational Publishers, Inc. 1990).
15See Conrad K. Harper (Legal Advisor, Department of State), Michael J. Matheson (Deputy Legal Advisor,

Department of State), Bruce C. Rashkow (Assistant Legal Advisor, Department of State), and John H. McNeill
(Senior Deputy General Counsel, Department of Defense), Written Statement of the Government of the United States
of America (June 20, 1995), submitted to the International Court of Justice, The Hague, The Netherlands, in
connection with the Request by the United Nations General Assembly for an Advisory Opinion on the Legality of
the Threat or Use of Nuclear Weapons at 2, 8-14 (“U.S. ICJ Memorandum/GA App.”) (citing U.S. Army Field
Manual 27-10, Change No. 1, THE LAW OF LAND WARFARE at 4 ¶ 40(a)).  See also Conrad K. Harper, Michael J.
Matheson, & Bruce C. Rashkow, Written Statement of the Government of the United States of America (June 10,
1994), submitted to the International Court of Justice, The Hague, The Netherlands, in connection with the Request
by the World Health Organization for an Advisory Opinion on the Question of the Legality Under International Law
and the World Health Organization Constitution of the Use of Nuclear Weapons by a State in War or Other Armed
Conflict at 2, 16-21  (“U.S. ICJ Memorandum/WHO App.”).
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(3) the distinction must be made at all times between persons taking part in the
hostilities and members of the civilian population to the effect that the latter be spared
as much as possible.16

The handbook describes these rules as the “three fundamental principles” of the law of armed
conflict.17

The Air Force Commander’s Handbook, while stating that the United States “takes the
position” that the use of nuclear weapons is not unlawful, confirms that such use is “governed by
existing principles of international law.”18

The Air Force Manual on International Law, while stating that “the use of explosive
nuclear weapons, whether by air, sea or land forces, cannot be regarded as violative of existing
international law in the absence of any international rule of law restricting their employment,”19

similarly recognizes that such use is subject to the principles of the law of war generally.20  The
manual states that “[a]ny weapon may be used unlawfully, such as when it is directed at civilians
and not at a military objective”21 or “to inflict unnecessary suffering.”22

The manual states that, in comparing the military advantages to be secured by the use of a
new weapon to the effects caused by the weapon, the following questions are relevant:

 (l) can the weapon be delivered accurately to the target;
(2) would its use necessarily result in excessive injury to civilians or damage to

civilian objects, so as to be termed an “indiscriminate weapon;”
(3)  would its effects be uncontrollable or unpredictable in space or time as to cause

disproportionate injury to civilians or damage to civilian objects; and
(4) would its use necessarily cause suffering excessive in relation to the military

purpose which the weapon serves so as to violate that prohibition.23

The Army in its International Law Manual states that the provisions of international
conventional and customary law that “may control the use of nuclear weapons” include:

 (l) Article 23(a) of the Hague Regulations prohibiting poisons and poisoned
weapons;

(2) the Geneva Protocol of 1925 which prohibits the use not only of poisonous and
other gases but also of “analogous liquids, materials or devices;”

(3) Article 23(c) of the Hague Regulations which prohibits weapons calculated to
cause unnecessary suffering; and

(4) the 1868 Declaration of St. Petersburg which lists as contrary to humanity those
weapons which “needlessly aggravate the sufferings of disabled men or render their
death inevitable.”24

                                                
16 THE NAVAL/MARINE COMMANDER’S HANDBOOK, supra note 12, at 10-1.
17 Id. at 10-1.
18 THE AIR FORCE COMMANDER’S HANDBOOK, supra note 12, at 6-1.
THE LAW OF LAND WARFARE states that, in the absence of a customary rule of law or international convention

restricting the employment of atomic weapons, the use of such weapons cannot be deemed unlawful, although the
manual appears to recognize the subjugation of the use of such weapons to the principles of moderation and
necessity. THE LAW OF LAND WARFARE, supra note 11, at 18.

19 THE AIR FORCE MANUAL ON INTERNATIONAL LAW, supra note 12, at 6-5.
20 See id. at 6-1 to 6-8.
21 Id. at 6-1.
22 Id. at 6-8.
23 Id. at 6-7.
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Some States have argued that States have an overriding right of self-defense, trumping
the limitations of the law of armed conflict, and that the ICJ in its Nuclear Weapons Advisory
Opinion included language suggesting that there might be an overriding right of self-defense.

Great Britain’s attorney before the ICJ argued that the right of self-defense trumps the
requirements of humanitarian law:

It was also said that no balance is possible between the suffering which would be
caused by a use—any use—of a nuclear weapon and the military advantage which
would be derived from that use.  But such an abstract statement does not stand up to
analysis.  Let me take an example.  A State or group of States is faced with invasion by
overwhelming enemy forces.  That State or group of States is certainly entitled to
defend itself.  If all the other means at their disposal are insufficient, then how can it be
said that the use of a nuclear weapon must be disproportionate?  Unless it is being
suggested that there comes a point when the victim of aggression is no longer permitted
to defend itself because of the degree of suffering which defensive measures will inflict.
Such a suggestion is insupportable in logic and unsupported in practice.25

Great Britain further argued:

But if the prohibition in Article 2, paragraph 4, extends to nuclear weapons, so too
does the right of self-defense enshrined in Article 51.  That is the most fundamental
right of all, Mr. President, and it is preserved in terms which are general, not restrictive.
It is impossible to argue that this fundamental, inherent right has been limited or
abandoned on the basis of mere inferences drawn from other rules, whether
conventional or customary.  Moreover, the practice of those states vitally affected by
such a rule shows that they entirely reject any such inference.26

So also France argued that the law of war and particularly the rule of proportionality does
not preclude a State’s using whatever weapon is militarily “appropriate” to withstand an attack.27

The United States, in its oral and written presentations to the ICJ, contrary to asserting
such broad notions of the rights of self-defense and sovereignty, acknowledged, as noted above,
the general applicability to the use of nuclear weapons of the rules of proportionality, necessity,
moderation, discrimination, civilian immunity, neutrality, and humanity.28

Thus, in its memorandum to the ICJ on the General Assembly application, the United
States stated, as noted above, “As in the use of other weapons, the legality of use depends on the
conformity of the particular use with the rules applicable to such weapons.”29  U.S. lawyer John
McNeill similarly stated, “The United States has long shared the view that the law of armed

                                                                                                                                                            
24 United States, Department of the Army, International Law, vol. II, 27-161-2, at 42, Pamp. 27-161-2  (Oct.

1962), quoted in ELLIOTT L. MEYROWITZ, PROHIBITION OF NUCLEAR WEAPONS: THE RELEVANCE OF

INTERNATIONAL LAW 223 (Transnational Publishers, Inc. 1990).
25 ICJ Hearing, November 15, 1995, at 46–47.
26 Id. at 37 (Sir Nicholas Lyell, arguing).
27 Dissenting Opinion of Judge Weeramantry at 12, 35 I.L.M. at 886.
28 See MOXLEY, supra note 1, Chapter 2, notes 6–8, 27–88, 101–135, and accompanying text.  See also U.S. ICJ

Memorandum/GA App. at 2, 8–14; Conrad K. Harper, Michael J. Matheson, & Bruce C. Rashkow, Written
Statement of the Government of the United States of America (June 10, 1994), submitted to the International Court
of Justice, The Hague, The Netherlands, in connection with the Request by the World Health Organization for an
Advisory Opinion on the Question of the Legality Under International Law and the World Health Organization
Constitution of the Use of Nuclear Weapons by a State in War or Other Armed Conflict at 2, 16–21.

29 U.S. ICJ Memorandum/GA App. at 2.  See also id. 7–47.
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conflict governs the use of nuclear weapons—just as it governs the use of conventional
weapons.”30

The U.S. memorandum formulated the proportionality test as follows:

Whether an attack with nuclear weapons would be disproportionate depends entirely on
the circumstances, including the nature of the enemy threat, the importance of
destroying the objective, the character, size and likely effects of the device, and the
magnitude of the risk to civilians.31

Addressing this same question from a different perspective, the I.C.J. noted that various
States had argued, based on dicta in the Lotus and Nicaragua cases, that international law is
based on sovereignty and consent, such that States are permitted to do anything that is not
precluded by treaty or conventional law.32  The Court concluded that it did not have to reach this
issue, since “the nuclear-weapon States appearing before it either accepted, or did not dispute,
that their independence to act was indeed restricted by the principles and rules of international
law, more particularly humanitarian law, as did the other States which took part in the
proceedings.”33

  As to the right of self-defense, the Court stated that the question it was leaving open was
that of the right of a state to use nuclear weapons in “an extreme circumstance of self-defense, in
which [the State’s] very survival would be at stake.”34

But then the Court, after noting that a State’s exercise of the right of self-defense must
comply, inter alia, with the principle of proportionality, specifically stated that a “use of force
that is proportionate under the law of self-defense, must in order to be lawful, also meet the
requirements of the law applicable in armed conflict which comprise in particular the principles
and rules of humanitarian law.”35

The Court also quoted the statement on this point by the United Kingdom, “Assuming
that a State’s use of nuclear weapons meets the requirements of self-defense, it must then be
considered whether it conforms to the fundamental principles of the law of armed conflict
regulating the conduct of hostilities.”36  The Court further emphasized in the final paragraph of
its decision that the various grounds set forth in the Court’s decision were to be read in the light
of one another.37

                                                
30 ICJ Hearing, November 15, 1995, at 85.  See Chapter 2, note 48 and accompanying text.
31 U.S. ICJ Memorandum/GA App. at 23 (citing the Army’s THE LAW OF LAND WARFARE at 5).
32 See Nuclear Weapons Advisory Opinion ¶¶ 21–80, at 12–13, 35 I.L.M. at 819–827.
33 Id. ¶ 22, at 13, 35 I.L.M. at 820.  See MOXLEY, supra note 1, Chapter 3, notes 98–99, 262–270, and

accompanying text.
34 Nuclear Weapons Advisory Opinion ¶ 97, at 33, 35 I.L.M. 831.  See also id. ¶ 105, at 36, 35 I.L.M. at 831.
35 Id. ¶ 42, at 18, 35 I.L.M. at 822.
Judge Weeramantry in his dissenting opinion develops at length the case for the subjugation of the right of self-

defense to the overall requirements of the law of armed conflict.  Dissenting opinion of Judge Weeramantry at 58–
63, 35 I.L.M. 909–911.

36 Nuclear Weapons Advisory Opinion ¶ 91, at 31, 35 I.L.M. at 829 (citing the written statement of the United
Kingdom ¶ 3.44, at 40).

37 The Court stated “that its reply to the question put to it by the General Assembly rests on the totality of the
legal grounds set forth by the Court above (paragraphs 20 to 103), each of which is to be read in the light of the
others.  Some of these grounds are not such as to form the object of formal conclusions in the final paragraph of the
Opinion; they nevertheless retain, in the view of the Court, all of their importance.” Id. ¶ 104, at 35, 35 I.L.M. at
831.
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The Court, notwithstanding a certain ambiguity,38 appears ultimately to have confirmed
that all uses of force, including defensive ones of the most extreme sort, must comply with the
law of armed conflict.     We believe that the right of self-defense is subject to the rules of the
law of armed conflict.

Rules of Proportionality, Necessity and Discrimination

Rule of Proportionality

The rule of proportionality prohibits the use of a weapon if its probable effects upon
combatant or non-combatant persons or objects would likely be disproportionate to the value of
the anticipated military objective.

The Naval/Marine Commander’s Handbook recognizes the proportionality requirement
as a customary rule of international law and describes the requirement as codified in the
prohibition by Additional Protocol I of attacks “which may be expected to cause incidental loss
of civilian life, injury to civilians, damage to civilian objects … which would be excessive in
relation to the concrete and direct military advantage anticipated.”39  The handbook states that it
is not unlawful to cause “incidental injury or death to civilian objects, during an attack upon a
legitimate military objective,” but that such effects “should not … be excessive in light of the
military advantage anticipated by the attack.”40

Rule of Necessity

The rule of necessity provides that, in conducting a military operation, a State, even as
against its adversary’s forces and property, may use only such a level of force as is “necessary”
or “imperatively necessary” to achieve its military objective, and that any additional level of
force is prohibited as unlawful.  The State must have an explicit military objective justifying
each particular use of force in armed conflict and there must a reasonable connection between
that objective and the use of the particular force in question.  If a military operation cannot
satisfy this requirement, the State must use a lower level of force or refrain from the operation
altogether.

This is a rule of customary international law memorialized in numerous conventions.
Violations of this rule served as the basis of convictions at Nuremberg.  It is a rule of reason,
requiring that a judgment be made as much in advance as possible by appropriately responsible
                                                

38 MOXLEY, supra note 1, at Chapter 3 notes 41–72, Chapter 29 notes 251–265, and accompanying text.
39 THE NAVAL/MARINE COMMANDER’S HANDBOOK, supra note 12, at 5-7 and at 8-5 n.17.  See also THE AIR

FORCE MANUAL ON INTERNATIONAL LAW, supra note 12, at 5-9.
40 THE NAVAL/MARINE COMMANDER’S HANDBOOK, supra note 12, at 8-5.  See also THE AIR FORCE MANUAL ON

INTERNATIONAL LAW, supra note 12, at 3-3.
THE NAVAL/MARINE COMMANDER’S HANDBOOK elaborates that the law “recognizes that a certain number of

noncombatants may become inadvertent victims” and permits this unavoidable destruction “when not
disproportionate to the military advantage to be gained.” Id. at 6-42  (citing STONE, LEGAL CONTROLS OF

INTERNATIONAL CONFLICT 352 (1973); MCDOUGAL & FELICIANO, LAW AND MINIMUM PUBLIC ORDER 72, 528
(1961); FM 27-10 at 3; Note, Military Necessity in War Crimes Trials, 29 BRIT. Y.B. INT’L L. 442 (1953);
GREENSPAN, THE MODERN LAW OF LAND WARFARE 279 (1959); and 3 HYDE, INTERNATIONAL LAW 1801 (1945)).

THE NAVAL/MARINE COMMANDER’S HANDBOOK further states that the use of force in self-defense against armed
attack or the threat of imminent armed attack rests upon the elements of necessity and proportionality.  Id. at 4-9
(citing RESTATEMENT (THIRD) §2, sec. 905(1)(a), cmt. 3, at 387; sec. 905(1)(b) & Reporters’ Note 3, at 388–89;
U.S. Navy Reg. 1973, art. 0915. 1973).

THE AIR FORCE COMMANDER’S HANDBOOK, supra note 12, adds that “every feasible precaution should be taken
to keep civilian casualties and damage to a minimum.” Id. at 3-3.
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decision-makers in light of the reasonably available facts.  The State, in planning its military
operations, is required to exercise all reasonable precautions to assure that the level of force to be
used is within the scope of this rule.  The protection of the rule runs to combatant as well as non-
combatant persons and objects.

The rule precludes the use of a particular weapon if a less destructive weapon could
reasonably be expected to achieve the objective, and outlaws the use of a weapon not capable of
being regulated or not in fact regulated by the user.  If the military objective is to take out a
particular bridge and this can be accomplished through a direct attack on the bridge, it is
unlawful to launch a massive attack against the entire county to take out the bridge.  If the
military objective could be achieved with conventional weapons, the use of nuclear weapons,
with the appreciably higher likely levels of destruction, would generally be unlawful.  If, on the
other hand, it were necessary to destroy the county to take out the bridge, the necessity
requirement would ostensibly be met if the other prerequisites were present, but, even then, if
taking out the bridge had minor military value compared to the level of resultant devastation, the
proportionality requirement would not be met and the strike would be prohibited.

The United States recognizes this rule.  The Naval/Marine Commander’s Handbook
states that the law of war seeks to prevent “unnecessary suffering and destruction” and thereby
permits “only that degree and kind of force … required for the partial or complete submission of
the enemy with a minimum expenditure of time, life and physical resources.”41  The handbook
repeats that the employment of “any kind or degree of force not required” for that purpose “is
prohibited”42 and quotes with approval the statement in The Hostage Case43 that the destruction
of property in war “to be lawful must be imperatively demanded by the necessities of war” and
that there must be some “reasonable connection between the destruction of property and the
overcoming of the enemy forces.”44  The handbook emphasizes that the protection of this rule
extends to both combatants and noncombatants.45

Rule of Discrimination

The rule of discrimination prohibits the use of a weapon that cannot discriminate in its
effects between military and civilian targets.  This is a rule designed to protect civilian persons

                                                
41 THE NAVAL/MARINE COMMANDER’S HANDBOOK, supra note 12, at 5-2 to 5-4 (citing The Hostage Case

(United States v. List), 11 TWC 1253–54 (1950); MCDOUGAL & FELICIANO, LAW AND MINIMUM WORLD PUBLIC

ORDER (1961) 525; Statement of General Eisenhower, Historical Research Center, Maxwell Air Force Base, AL,
File 622.610-2, Folder 2, 1944–45, reprinted in SCHAFFER, WINGS OF JUDGMENT: AMERICAN BOMBING IN WORLD

WAR II, at 50 (1985); RICHARDSON, MONTE CASSINO 158 (1984)).  See also THE NAVAL/MARINE COMMANDER’S

HANDBOOK, supra note 12, at 6-41; THE AIR FORCE MANUAL ON INTERNATIONAL LAW, supra note 12, at 6-1.
As to the demanding nature of the necessity requirement in the jus ad bellum context of self-defense, THE

NAVAL/MARINE COMMANDER’S HANDBOOK quotes the requirement of U.S. Navy Regulations, 1973, article 0915,
that the right of self-defense must be exercised only “as a last resort” and then only “to the extent absolutely
necessary to accomplish the end required.” Id. at 4-10.

42 Id. at 5-6.
43 Id. at 5-5 (citing United States v. List, 11 TWC 1253–54 (1950)).
44 Id. at 5-4 to 5-5 n.5.
45 Id. at 5-4.  THE AIR FORCE MANUAL ON INTERNATIONAL LAW, supra note 12, relies upon this same statement

of the rule by the U.S. Military Tribunal in The Hostage Case:
The destruction of property to be lawful must be imperatively demanded by the necessities of war.
Destruction as an end in itself is a violation of international law.  There must be some reasonable
connection between the destruction of property and the overcoming of the enemy forces.

Id. at 15-5; 15-10 n.40 (citing The Hostage Case, United States v. List, 11 TRIALS OF WAR CRIMINALS BEFORE THE

NUREMBERG MILITARY TRIBUNALS 1253–54 (1950)).
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and objects.  The law recognizes that the use of a particular weapon against a military target may
cause unintended collateral or incidental damage to civilian persons and objects and permits such
damage, subject to compliance with the other applicable rules of law, including the principle of
proportionality.  However, the weapon must have been intended for—and capable of being
controlled and directed against—a military target, and the civilian damage must have been
unintended and collateral or incidental.

Thus, if the weapon or its effects were not susceptible of being controlled and directed
against a military target in the first place, the resultant damage to civilian persons and objects
would not be unintended, collateral or incidental—and the use would be prohibited.  Similarly, if
the very purpose of the strike were to put pressure on the adversary through attacks on its
population (the classic Cold War deterrence theory of “mutual assured destruction” or “MAD”),
the strike would be unlawful.

The discrimination requirement is recognized by the United States.  The Air Force
Commander’s Handbook states that a weapon is not unlawful “simply because its use may cause
incidental casualties to civilians, as long as those casualties are not foreseeably excessive in light
of the expected military advantage,” but that weapons that are “incapable of being controlled
enough to direct them against a military objective”46 are unlawful.  The Air Force Manual on
International Law defines indiscriminate weapons as those “incapable of being controlled,
through design or function,” such that they “cannot, with any degree of certainty, be directed at
military objectives.”47

The Naval/Marine Commander’s Handbook states that the law of war “is based largely
on the distinction to be made between combatants and noncombatants”48 and hence prohibits
making noncombatants the “object of attack”49 or targeting them “as such”50 and requires that
civilians be safeguarded against “injury not incidental” to attacks against military objectives.51

Two of the three “fundamental principles of the law of war” identified by the handbook
focus upon the requirement of discrimination:

2. It is prohibited to launch attacks against the civilian population as such.
3. Distinctions must be made between combatants and noncombatants, to the effect

that noncombatants be spared as much as possible.52

The handbook states that the foregoing points “2” and “3” were customary rules of
international law codified for the first time in Additional Protocol I, articles 51(2) and 57(1),
respectively.53

                                                
46  THE AIR FORCE COMMANDER’S HANDBOOK, supra note 12, at 6-1.
47 THE AIR FORCE MANUAL ON INTERNATIONAL LAW, supra note 12, at 6-3.
48 THE NAVAL/MARINE COMMANDER’S HANDBOOK, supra note 12, at 5-9.  The handbook defines

“noncombatants” as “those individuals who do not form a part of the armed forces and who otherwise refrain from
the commission or direct support of hostile acts.” See id.

49 Id. at 5-10.
50 Id. at 8-1.  See also THE LAW OF LAND WARFARE, supra note 11, at 16.
51 THE NAVAL/MARINE COMMANDER’S HANDBOOK, supra note 12, at 5-10.
52 Id. at 8-1 (citations omitted).  Principle No. 1 identified by the handbook is “The right of belligerents to adopt

means of injuring the enemy is not unlimited.”  Id. at 8-1.
53 Id. at 8-1 n.3-4.
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Per Se Unlawfulness Under Established Principles of International Law

 The Air Force Manual on International Law states that the use of a weapon may be
unlawful based not only on “expressed prohibitions contained in specific rules of custom and
convention,” but also on “those prohibitions laid down in the general principles of the law of
war.”54

Similarly, in discussing how the lawfulness of new weapons and methods of warfare is
determined, the manual states that such determination is made based on international treaty or
custom, upon “analogy to weapons or methods previously determined to be lawful or unlawful,”
and upon the evaluation of the compliance of such new weapons or methods with established
principles of law, such as the rules of necessity, discrimination and proportionality.55

The manual notes that the International Military Tribunal at Nuremberg in the case of the
Major War Criminals found that international law is contained not only in treaties and custom
but also in the “general principles of justice applied by jurists and practiced by military courts.”56

The Air Force Manual on International Law further states that the practice of States
“does not modify” the legal obligation to comply with treaty obligations since such obligations
are “contractual in nature.”57

The Army’s Law of Land Warfare states “[t]he conduct of armed hostilities on land is
regulated by the law of land warfare which is both written and unwritten.”58

The United States recognizes “analogy” as well as “general principles” as sources of the
law of armed conflict.  The Air Force Manual on International Law states:

The law of armed conflict affecting aerial operations is not entirely codified.
Therefore, the law applicable to air warfare must be derived from general principles,
extrapolated from the law affecting land or sea warfare, or derived from other sources
including the practice of states reflected in a wide variety of sources.  Yet the US is a
party to numerous treaties which affect aerial operations either directly or by analogy.59

The manual notes that per se unlawfulness is not limited to prohibitions established in
treaties or customary law:

[A] new weapon or method of warfare may be illegal, per se, if it is restricted by
international law including treaty or international custom.  The issue is resolved, or
attempted to be resolved, by analogy to weapons or methods previously determined to
be lawful or unlawful.60

It seems clear that the use of nuclear weapons can be unlawful per se regardless of
whether there is a treaty or custom establishing such unlawfulness.

We note that, unlike the statements of the rules of necessity, proportionality and
discrimination, this point may be controversial.  The United States argued before the ICJ that
there is no per se rule banning the use of nuclear weapons because the United States has not

                                                
54 THE AIR FORCE MANUAL ON INTERNATIONAL LAW, supra note 12, at 6-1, 6-9 n.3.
55 Id. at 6-7.
56

 Id. at 1-6.
57 Id. at 1-15 n.35.
58 THE LAW OF LAND WARFARE, supra note 11, at 3.
59 THE AIR FORCE MANUAL ON INTERNATIONAL LAW, supra note 12, at 1-7.
60 Id. at 6-7.



15

consented to any such rule, and hence that each contemplated use of such weapons must be
evaluated on an ad hoc basis.

The United States’ essential position is that it is only bound by conventional law
specifically agreed to by the United States and customary law established by the practice of the
community of nations, including the nations specially involved (here, the nuclear powers), out of
a sense of obligation.  The United States concludes that, since it has not agreed to a convention
specifically prohibiting the use of nuclear weapons and has not refrained from their use out of a
sense of obligation, such use cannot be per se unlawful.

Conrad K. Harper, Legal Advisor of the United States Department of State, told the Court
that its “starting point in examining the merits” should be “the fundamental principle of
international law that restrictions on States cannot be presumed, but must be established by
conventional law specifically accepted by them, or in customary law established by the conduct
of the community of nations.”61

Michael J. Matheson, the Deputy Legal Advisor, Department of State, in his presentation
to the Court, made the same point: Restrictions upon States must “be found in conventional law
specifically accepted by States, or in customary law generally accepted as such by the
community of nations.”62  Matheson relied upon the Court’s statement in the Nicaragua case
that:

“in international law there are no rules, other than such rules as may be accepted by the
State concerned, by treaty or otherwise, whereby the level of armaments of a sovereign
State can be limited.”63

We  conclude that the U.S. position on this point, as presented to the ICJ, overlooks the
existence of other sources of international law, including general principles of law—sources
which, as discussed above, have been specifically recognized by the United States as potential
bases of per se rules.  The U.S. position before the ICJ ignored the fact  that the United States
has recognized that the broad rules of the law of armed conflict—such as the rules of
proportionality, necessity, discrimination, and neutrality— apply to nuclear weapons64 and that
per se rules can arise from them.65  The U.S. statements in its military manuals are compelling
and hence a per se rule of unlawfulness can arise under established principles of international
law.

                                                
61 ICJ Hearing, November 15, 1995, at 70.  See MOXLEY, supra note 1, Chapter 2, notes 42–49 and

accompanying text.
62 Id. at 74–75.  See MOXLEY, supra note 1, Chapter 2, notes 43–45 and accompanying text.
63 Id. (citing Nicaragua v. United States (1986 I.C.J. 135)).  
64 The United States has recognized these rules as arising under customary and treaty law and general principles

of law.  See MOXLEY, supra note 1, Chapter 2, notes 77, 88–91 (proportionality), 54–56 (necessity), 57–65
(moderation; discrimination), 111–119 (neutrality), and accompanying text.

The United States has recognized these rules as customary and generally accepted rules of law and as embodied
in conventions.  See, e.g., id. Chapter 1, notes 246–252 and accompanying text.

65 See id. Chapter 29 notes 10–15 and accompanying text. In its arguments before the ICJ, the United States
acknowledged that scientific evidence could justify a total prohibition of nuclear weapons if it demonstrated the
unlawfulness of all such uses: “[S]cientific evidence could only justify a total prohibition on the use of nuclear
weapons if such evidence covers the full range of variables and circumstances that might be involved in such uses.”
ICJ Hearing, November 15, 1995, at 90.
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Uncontrollability as Connoting Unlawfulness

The United States has recognized that the rules of discrimination, necessity, and
proportionality prohibit the use of weapons whose effects cannot be controlled by the user.

Uncontrollability under Rule of Discrimination

The Air Force Commander’s Handbook states that weapons that are “incapable of being
controlled enough to direct them against a military objective” are unlawful.66  The Air Force
Manual on International Law defines indiscriminate weapons as those “incapable of being
controlled, through design or function,” such that they “cannot, with any degree of certainty, be
directed at military objectives.”67

In its military manuals the United States has acknowledged that the scope of this
prohibition extends to the effects of the use of a weapon.  The Air Force Manual on International
Law states that indiscriminate weapons include those which, while subject to being directed at
military objectives, “may have otherwise uncontrollable effects so as to cause disproportionate
civilian injuries or damage.”68  The manual states that “uncontrollable” refers to effects “which
escape in time or space from the control of the user as to necessarily create risks to civilian
persons or objects excessive in relation to the military advantage anticipated.”69  It is noteworthy
that this prohibition encompasses the causing of risks, not just injury.

As a “universally agreed illustration of … an indiscriminate weapon,” The Air Force
Manual on International Law cites biological weapons, noting that the uncontrollable effects
from such weapons “may include injury to the civilian population of other states as well as injury
to an enemy’s civilian population.”70  The Naval/Marine Commander’s Handbook states that
such weapons are “inherently indiscriminate and uncontrollable.”71

The Air Force Manual on International Law further cites Germany’s World War II V-1
rockets, with their “extremely primitive guidance systems” and Japanese incendiary balloons,
without any guidance systems.72  The manual states that the term “indiscriminate” refers to the
“inherent characteristics of the weapon, when used, which renders (sic) it incapable of being
directed at specific military objectives or of a nature to necessarily cause disproportionate injury
to civilians or damage to civilian objects.”73

As an example of an indiscriminate weapon, The Air Force Commander’s Handbook
similarly cites the use of unpowered and uncontrolled balloons to carry bombs, since such
weapons are “incapable of being directed against a military objective.”74

Uncontrollability under Rule of Necessity

The requirement that the level of force implicit in the use of a weapon be controllable and
controlled by the user is a natural implication of the necessity requirement.  If a State cannot
control the level of destructiveness of a weapon, it cannot assure that the use of the weapon will
involve only such a level of destructiveness as is necessary in the circumstances.

                                                
66 See THE AIR FORCE COMMANDER’S HANDBOOK, supra note 12, at 6-1.
67 THE AIR FORCE MANUAL ON INTERNATIONAL LAW, supra note 12, at 6-3.
68 See id. at 6-3.
69 Id.
70 Id.
71 THE NAVAL/MARINE COMMANDER’S HANDBOOK, supra note 12, at 10-21.
72 THE AIR FORCE MANUAL ON INTERNATIONAL LAW, supra note 12, at 6-3.
73 Id. at 6-9 n.7.
74 THE AIR FORCE COMMANDER’S HANDBOOK, supra note 12, at 6-1.
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The Air Force Manual on International Law recognizes as a basic requirement of
necessity “that the force used is capable of being and is in fact regulated by the user.”75

Uncontrollability under Rule of Proportionality

So also, if the State using a weapon is unable to control the effects of the weapon, it is
unable to evaluate whether the effects would satisfy the requirement of being proportionate to the
concrete and direct military advantage anticipated from the attack or to assure such limitation of
effects.

The Air Force Manual on International Law notes that the requirement of proportionality
prohibits “uncontrollable effects against one’s own combatants, civilians or property.”76

We believe these statements of the law are not controversial.     What the United States
put in contention before the ICJ and what it generally argues, as reflected in its military manuals,
is that, as a matter of fact, it is able to control the effects of nuclear weapons.77

The Fact of Uncontrollability

If the United States were ever to use nuclear weapons, it would likely be multiple
strategic weapons, and any use of nuclear weapons, in the circumstances in which such use
would likely take place, would likely result in escalation and other uncontrollable effects.

U.S. Acknowledgment of Uncontrollability

The U.S. position appears to be inconsistent with the nature of nuclear weapons and their
effects; the make-up of the U.S. nuclear force structure; the circumstances, if any, in which the
United States would likely resort to nuclear weapons; the types of nuclear weapons it would
likely use in such circumstances; the accuracy with which it could deliver the weapons; and the
likely responses of targeted States and their allies.

Outside the courtroom, the United States recognizes the potential uncontrollability of the
effects of nuclear weapons.  This can be seen from the Chairman of the Joint Chief’s Joint Pub
3-12, Doctrine for Joint Nuclear Operations, setting forth the current operational planning for
the integrated use by U.S. forces of nuclear weapons in conjunction with conventional
weapons:78

[T]here can be no assurances that a conflict involving weapons of mass destruction
could be controllable or would be of short duration.  Nor are negotiations
opportunities and the capacity for enduring control over military forces clear.79

As noted by Judge Shahabuddeen in his dissent in the Nuclear Weapons Advisory
Decision, the United States, in ratifying the Treaty of Tlatelolco, subscribed to the following
statement of preamble as to the indiscriminate and excessive injury caused by nuclear weapons:

The preamble to the 1967 Treaty of Tlatelolco, Additional Protocol II of which was
signed and ratified by the five [nuclear weapons states, including the United States],
declared that the Parties are convinced

                                                
75 THE AIR FORCE MANUAL ON INTERNATIONAL LAW, supra note 12, at 1-6.
76 Id. at 6-2.  See also id. at 5-10.
77 MOXLEY, supra note 1, Chapter 2, notes 67–73, 77, 88–89, 92–95 and accompanying text.
78 JOINT CHIEFS OF STAFF, JOINT PUB 3-12, DOCTRINE FOR JOINT NUCLEAR OPERATIONS i, (Dec. 15, 1995),

available at <http://www.dtic.mil/doctrine/jel/new_pubs/jp3_12.pdf>.  See MOXLEY, supra note 1, at Chapters 26,
27; Chapter 2, note 75, Chapter 17, notes 38–53, Chapter 18, note 56, and accompanying text.

79 DOCTRINE FOR JOINT NUCLEAR OPERATIONS, supra note 78, at i, I-6–7 (emphasis omitted).
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   “That the incalculable destructive power of nuclear weapons has made it
imperative that the legal prohibition of war should be strictly observed in practice
if the survival of civilization and of mankind itself is to be assured.
   That nuclear weapons, whose terrible effects are suffered, indiscriminately and
inexorably, by military forces and civilian population alike, constitute, through
the persistence of the radioactivity they release, an attack on the integrity of the
human species and ultimately may even render the whole earth uninhabitable.”80

The extreme and disproportionate effects threatened by nuclear weapons are
acknowledged by the U.S. military in their operational policy, training, and planning.  The
Nuclear Weapons Joint Operations manual states:

US nuclear forces serve to deter the use of WMD [“weapons of mass destruction,”
including chemical, biological, and nuclear weapons] across the spectrum of military
operations.  From a massive exchange of nuclear weapons to limited use on a regional
battlefield, US nuclear capabilities must confront an enemy with risks of unacceptable
damage and disproportionate loss should the enemy choose to introduce WMD into a
conflict.81

Similarly:

[S]omeday a nation may, through miscalculation or by deliberate choice, employ these
weapons. …  [A]n opponent may be willing to risk destruction or disproportionate loss
in following a course of action based on perceived necessity, whether rational or not in
a totally objective sense.  In such cases deterrence, even based on the threat of massive
destruction, may fail.82

The U.S. Nuclear Force Structure

The U.S. nuclear force structure is comprised predominantly of high kilotonnage strategic
nuclear weapons threatening devastating effects.  In its active arsenal, United States currently has
some 7206 strategic versus 1070 tactical warheads,83 and, of those tactical warheads, none are
limited to 10 kilotons or less, the military’s outer limit for “low” yield nuclear weapons.84

The United States has professedly de-emphasized nuclear weapons, particularly tactical
nuclear weapons.85  The Army and Marines have been de-nuclearized.86  The Navy no longer

                                                
80 Treaty for the Prohibition of Nuclear Weapons in Latin America (Treaty of Tlatelolco), Feb. 14, 1967, 22

U.S.T. 762, 634 U.N.T.S. 762, quoted in dissenting opinion of Judge Shahabuddeen at 5–6, 35 I.L.M. at 863–864..
81 DOCTRINE FOR JOINT NUCLEAR OPERATIONS, supra note 78, at I-2 (emphasis omitted).
82 Id. at I-2 (emphasis omitted).
83 See MOXLEY, supra note 1, at Chapter 19, notes 7–8 and accompanying text and charts.
84 See id., supra note 1, at Chapter 19, notes 20–25 and accompanying text and yield chart.  See also JOINT

CHIEFS OF STAFF, JOINT PUB 3-12.1, DOCTRINE FOR JOINT THEATER NUCLEAR OPERATIONS GL-3 (Feb. 9, 1996)
(prepared under direction of the Chairman of the Joint Chiefs of Staff), as set forth at <http://www.dtic.mil/doctrine/
jel/new_pubs/jp3_12_1.pdf>; JOHN BURROUGHS, THE (IL)LEGALITY OF THREAT OF USE OF NUCLEAR WEAPONS 76
n.89 (1997).

85 See MOXLEY, supra note 1, at Chapters 18, 19; Chapter 3, note 95, Chapter 18, notes 19–27, Chapter 19, notes
7–16, and accompanying text; 1995 ANNUAL REPORT TO THE PRESIDENT AND THE CONGRESS, supra note 5, at 10,
86–87; Secretary William S. Cohen, Speech to Coalition to Advance Sustainable Technology, at Denver
International Airport, Denver, Colo., June 26, 1998.

In the 1960s, when the number of warheads peaked at over 32,000, the U.S. forces consisted predominantly of
tactical forces.  By 1975, the United States maintained 10,311 tactical nuclear weapons overseas.  See ARKIN ET AL.,
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deploys non-strategic nuclear weapons87 and the Air Force has dramatically cut its tactical
nuclear stockpile.88  The United States has also passed legislation outlawing research and
development that could lead to production of a low-yield nuclear weapon, defined for that
purpose as one with a yield of less than five kilotons.89 

Volatile and Extreme Circumstances of Any Possible Use

The United States recognizes the extreme risks inherent in the use of nuclear weapons.
Its essential policy is one of deterrence, based on the hope that the threat of the use of such
weapons will preclude the need ever to use them.  The United States would ostensibly only
intentionally resort to nuclear weapons, if at all, in the most serious and extreme of military
situations threatening the most fundamental interests of the United States or possibly its allies,
circumstances that would by their nature be extremely volatile, pressured, and threatening to all
concerned.90

Such a situation would ostensibly only arise in the context of an adversary capable of
inflicting severe injury on the United States or possibly its allies and with a perceived
determination to do so.91  If the situation were deemed imperative enough to require nuclear
weapons, it would likely be deemed to require the greater destructive capability of strategic
nuclear weapons.

Particularly given the vagaries of targeting just one or a small number of missiles, the
limitations of experience with the use of nuclear weapons and their delivery mechanisms, and the
inherent volatility of the situation that by definition would exist, the United States, if it were to
resort to nuclear weapons at all, would almost certainly do so in a way conducive to having

                                                                                                                                                            
TAKING STOCK: WORLDWIDE NUCLEAR DEPLOYMENTS 1998 16 (NRDC 1998); COCHRAN, ARKIN & HOENIG, 1
NUCLEAR WEAPONS DATABOOK 3–4, 38 (NRDC 1984).  By 1983, when the U.S. arsenal was at 26,000, the
numbers of tactical and strategic weapons were about even, with tactical still slightly outnumbering strategic
weapons.  COCHRAN ET AL., supra, at 4, 15, 39, 102.

86 See MOXLEY, supra note 1, at Chapter 18, notes 19–27, Chapter 19, notes 7–10, 25, and accompanying text
and charts.  See also ARKIN ET AL., TAKING STOCK, supra note 85; MORRISON & TSIPIS, REASON ENOUGH TO HOPE,
AMERICA AND THE WORLD OF THE 21ST

 CENTURY (M.I.T. Press 1998); COCHRAN ET AL, supra note 85, at 3–4, 38;
1995 ANNUAL REPORT TO THE PRESIDENT AND THE CONGRESS, supra note 5, at  83.

87 See MOXLEY, supra note 1, at Chapter 18, notes 22–23, Chapter 19 notes 8–10, 25, and accompanying text and
charts.  See also Robert S. Norris & William M. Arkin, US Nuclear Stockpile, July 1998, BULL. OF THE ATOMIC

SCIENTISTS, vol. 54, no. 4, Jul. 1998; MORRISON & TSIPIS, REASON ENOUGH TO HOPE, supra note 86; 1995 ANNUAL

REPORT TO THE PRESIDENT AND THE CONGRESS, supra note 5, at 83.
88 See MOXLEY, supra note 1, at Chapter 18, notes 22–23, Chapter 19, notes 8–10, and accompanying text.  See

also ARKIN ET AL., TAKING STOCK, supra note 85; 1995 ANNUAL REPORT TO THE PRESIDENT AND THE CONGRESS,
supra note 5, at 83.

89 See National Defense Authorization Act for Fiscal Year 1994, Pub Law, 103-160, 30 November 1993; § 3136
of P.L. 103-160; 42 USCS § 2121 (1998) Prohibition on Research and Development of Low-Yield Nuclear
Weapons, Act. Nov. 30, 1993, P.L. 103-160, Div C. Title XXX, Subtitle C § 3136, 107 Stat. 1946; MOXLEY, supra
note 1, at Chapter 3, notes 48, 95, Chapter 19, notes 11–16, and accompanying text.

90 See MOXLEY, supra note 1, at Chapter 2, notes 78–85, Chapter 3, notes 88–94, 96, Chapter 17, notes 5–10,
25–27, Chapter 18, notes 34–35, 37, and accompanying text.  See also NUCLEAR WEAPONS SYSTEMS SUSTAINMENT

PROGRAMS (updated, 16 Jun 1998) <http://www.defenselink.mil/pubs/dswa/>; DOCTRINE FOR JOINT NUCLEAR

OPERATIONS, supra note 78, at I-4, III-8; dissenting opinion of Judge Weeramantry at 27, 35 I.L.M. at 893–915.
91 See MOXLEY, supra note 1, at Chapter 2, note 91; Chapter 3, note 213, Chapter 16, notes 14–15, Chapter 27,

notes 79–83, and accompanying text.  See also dissenting opinion of Judge Higgins at 3, 35 I.L.M. at 936; The
History of the U.S. Strategic “Doctrine,” 1945–1980, THE J. OF STRATEGIC STUDIES, Dec. 1980; DOCTRINE FOR

JOINT NUCLEAR OPERATIONS, supra note 78, at I-1.



20

maximum impact on the enemy, and hence would likely strike with multiple nuclear weapons.92

Any one weapon could fail or miss its target.
The pressure on a nuclear State to “use ‘em or lose ‘em” in a major nuclear

confrontation,93 given the attractiveness of nuclear assets as targets and the inevitable escalation
risks, as well as the risk that an adversary might be in a “launch on warning mode,”94 would
foster the early use of multiple nuclear weapons, particularly fixed base “sitting duck” nuclear
weapons and other vulnerable such weapons.95

The circumstances in which the United States might actually resort to nuclear weapons
would be unlikely in the end to be logical or controlled, and the likely bias would be towards
over-use.  Threat would have led to counter-threat and events, even technology, would have
taken on a life of their own, contrary probably to either side’s desires or expectations.  The
enemy’s response and the circumstances of the fog of war, misperception, failure of command
and control, and human and equipment failure would likely be driving events.  Rationality, even
self-preservation, would have been left behind.96

Use of Tactical Nuclear Weapons Unlikely

The United States, in defending the lawfulness of the use of nuclear weapons before the
ICJ, argued that the use of a limited number of low-yield nuclear weapons could be used
lawfully in non-urban areas.  Such hypothetical low-yield surgical strikes at remote targets not
precipitating escalation do not appear to be realistic in light of the full range of relevant facts.

While a very limited low-yield tactical nuclear strike against, say, a hardened
underground WMD facility, such as Libya’s chemical weapons production facility at Tarhunah,97

might seem plausible, the United States either has or could develop a conventional capability to
deal with such targets, and hence such use could not be deemed militarily or legally necessary.98
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Victor Utgoff, In Defense of Counterforce, INT’L SECURITY, vol. 6, no. 1, Spring 1982, 44–60.

96 See MOXLEY, supra note 1, at Chapter 15, note 24; Chapter 18, notes 54–55, Chapter 20, note 21, Chapter 22,
notes 6–7, Chapter 25, notes 9–10, and accompanying text.  See also Paul Bracken, War Termination, in MANAGING
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97 See MOXLEY, supra note 1, at Chapter 27, notes 75–77, Chapter 28, notes 54–72, and accompanying text.  See
also Use of Nuclear Arms Still Viable in Some Cases, Says US Agency, JANE’S DEFENCE WEEKLY, vol. 28, no. 8,
Aug. 27, 1997, at 3.  USA Seeks More Protection Against WMD, JANE’S DEFENCE WEEKLY, vol. 29, no. 21, p. 13,
May 27, 1998; Robert Waller, Libyan Chemical Warfare Raises the Issue of Pre-emption, JANE’S INTELLIGENCE

REV., November 1, 1996.
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The same is true of virtually any imaginable threat by a “rogue nation” to use nuclear,
chemical or biological weapons.  With the modern high technology revolution, our conventional
weapons are sufficient not only to deter any threat but also to address virtually any military need,
including virtually any threat that might otherwise have been the basis of using tactical nuclear
weapons.99

In any event, even the most limited of uses of the smallest of tactical nuclear weapons, in
the circumstances in which such use would likely take place, would likely precipitate escalatory
nuclear, chemical or biological attacks from the target state or one of its allies or some other
adversary of the United States,100 whether because the enemy or some other State:101

- perceived the strike as a major strategic attack or anticipated such a strike;102

- saw the crossing of the nuclear threshold as the abandonment of restraint;103

- felt the need to demonstrate its own resolve and national standing or to warn the
United States against further escalation;104

                                                
99 See MOXLEY, supra note 1, at Chapter 18, notes 38–40, 50–52, 63–64, Chapter 28, notes 47, 53–72, and

accompanying text.  See also Prepared Statement of Secretary of Defense William S. Cohen to the Senate Armed
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<http://www.defenselink.mil/speeches/1998/t19980203-secdef.html>; William J. Perry, Desert Storm and
Deterrence, FOREIGN AFF., vol. 70 no. 4, Fall 1991, at 66; NATIONAL DEFENSE PANEL, TRANSFORMING DEFENSE:
NATIONAL SECURITY IN THE 21ST
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100 See MOXLEY, supra note 1, at Chapter 25; Chapter 1, notes 183, 270–273; Chapter 2, notes 14–15, 71–87;
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Threat or Use of Nuclear Weapons, International Court of Justice, Advisory Opinion, General List ¶ 94 at 32 (July
8, 1996) [hereinafter Nuclear Weapons Advisory Opinion]; declaration of President Bedjaoui ¶ 22, 35 I.L.M. at
1345; dissenting opinion of Judge Weeramantry at 27, 59, 35 I.L.M. at 909, 893.

101 See MOXLEY, supra note 1, at Chapter 3, notes 151–153, Chapter 27, notes 2–5, 61, 68–85, and
accompanying text.  See also U.S. Congress, Office of Technology Assessment, Proliferation of Weapons of Mass
Destruction, Assessing the Risks 61, 100 (1993) (report prepared at request of Congress “to assist Congress in its
efforts to strengthen and broaden U.S. policies to control the proliferation of weapons of mass destruction”);
dissenting opinion of Judge Schwebel at 3, 12, 35 I.L.M 842; U.S. DEPARTMENT OF DEFENSE, PROLIFERATION:
THREAT AND RESPONSE Middle East and North Africa 10 (1997).
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levels of such use, see id. at Chapter 25.  For a discussion of the risks of escalation inherent in the proliferation of
chemical and biological weapons, see id. Chapter 27.

102 See MOXLEY, supra note 1, at Chapter 20; Chapter 2, notes 83–84, Chapter 3, notes 88–90, Chapter 16, notes
35–36, Chapter 18, note 56, Chapter 25, notes 18, 39, and accompanying text.  See also DOCTRINE FOR JOINT
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- felt the need to use its own nuclear weapons before they were destroyed by a
further U.S. strike;105

- resolved to destroy U.S. nuclear weapons before more could be launched;106

- felt it could control escalation, going only one step up the escalatory ladder; 107

or
- was driven by bloodlust or suicidal vengefulness or human or equipment failure
or cultural factors or the like.108

The nuclear response by the adversary, or even the likelihood of such a response, would
likely lead to escalating nuclear strikes by the United States for the same types of reasons that
would have driven the enemy’s actions.109

                                                                                                                                                            
Doctrine: Deterrence After The INF Treaty, in UNITED NATIONS DEPARTMENT FOR DISARMAMENT AFFAIRS,
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Policy, before the Committee on Foreign Affairs, House of Representatives, 98th Cong. 2nd Sess. (June 20, 21, 26;
July 25, 1984), at 158; Robert S. McNamara, The Military Role of Nuclear Weapons: Perceptions and
Misperceptions, in THE NUCLEAR CONTROVERSY, A FOREIGN AFFAIRS READER 90 (1985); HAROLD BROWN, 1976
DEPARTMENT OF DEFENSE ANNUAL REPORT TO THE PRESIDENT AND CONGRESS; General A. S. Collins, Jr., Theater
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CENTER FOR DEFENSE INFORMATION, NUCLEAR WAR QUOTATIONS at 42.
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Given the fog of war and the inherent uncertainties as to the enemy’s perception of the
attack and reaction thereto, a low level nuclear attack would have all the disadvantages of
crossing the nuclear Rubicon, including substantially the same risks of precipitating escalation,
without delivering the potential firepower of a strategic attack and without knocking out some of
the enemy’s WMD capability.

Thus, if the strike was going to be perceived as a major nuclear attack, eliciting a
response as if it were such an attack, it might as well be such an attack.

Uncontrollability of Risks as to Likely Escalation

The U.S. military’s recognition of the potential need for preemptive strikes against enemy
delivery systems highlights the risks of escalation.  As reflected in the Doctrine for Joint Theater
Nuclear Operations, “Operations must be planned and executed to destroy or eliminate enemy
WMD delivery systems and supporting infrastructure before they can strike friendly forces.”110

Also inherently of an escalatory nature is the U.S. nuclear targeting doctrine of
decapitation, as reflected in the Joint Theater Nuclear Operations manual, whereby the
command and control centers of an opposing nation are “facilities that may be likely targets for
nuclear strikes:”

Enemy combat forces and facilities that may be likely targets for nuclear strikes are:
• WMD and their delivery systems, as well as associated command and control,

production, and logistical support units;
• Ground combat units and their associated command and control and support

units.111

The Joint Theater Nuclear Operations manual notes that “there may be a rapid
escalation” once strikes against nuclear assets begin to affect  “the forces available for nuclear
employment.”112

The military’s policies of concentration of force and redundant targeting, including
“layering”113 and “cross-targeting,”114 potentially involving the use of multiple nuclear weapons,
are inherently escalatory.

The quality of decisions being made will be affected by the severe time constraints
caused by such factors as “the relatively short flight time of tactical missiles and potential
increased uncertainty of mobile offensive force target locations.”115
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Noting that the joint force commander should have access to “near-real-time tradeoff
analysis when considering the execution of any forces,”116 the Joint Theater Nuclear Operations
manual states:

Very short timelines impact decisions that must be made.  In a matter of seconds for the
defense, and minutes for the offense, critical decisions must be made in concert with
discussions with NCA.117

The Joint Nuclear Operations manual also notes the risk of misperception and non-
susceptibility to deterrence, “It is possible … that an adversary may misperceive or purposefully
ignore a credible threat.”118

Uncontrollability as to Delivery of Nuclear Weapons

U.S. nuclear weapons would typically be delivered to their targets by missiles based on
either land, submarine, surface vessel or aircraft, or dropped by bombers.119

Statistically, modern U.S. missiles are generally capable of extreme accuracy.120  A high
percentage of missiles launched can be expected to strike within a close distance of their
intended targets.121

However, this tells only part of the story.  The accuracy of any particular missile is
uncertain and no one can know where it might end up.122

Variables affecting this matter are legion, including the weather; gravitational effects; the
accuracy of test or computational assumptions as to how the missile will perform and as to the
location and nature of the target; the extent to which the launch was programmed and
implemented correctly to reach the target; the extent to which the mechanical and electronic
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equipment in the missile functions as intended; the effect of the detonation of other nuclear or
other weapons on performance; and the height at which the warhead detonates.123

The United States reportedly achieved an overall accuracy level of some 82% in the Gulf
War with its BG-109 Tomahawk cruise missiles, but that was only an average, with some
missions achieving a near perfect success rate and one mission obtaining a rate of only 67%.124

With the U.S. attacks on terrorist bases in Afghanistan and Sudan in 1998, some missiles
reportedly ended up in the wrong country (Pakistan).125

Similarly, in the 1999 Kosovo operation, there were numerous missile strikes that ended
up at the wrong targets, both because of weapons and human error, including intelligence
error.126
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at 8; Ian Mackinnon, Pakistan Defuses US Cruise Missile, THE SCOTSMAN, Aug. 25, 1998, at 8; Pakistan—Cruise
Missile Found Near Pakistan Nuclear Test Site, FT ASIA INTELLIGENCE WIRE, Aug. 24, 1998; Louise Branson, US
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According to a Pakistani foreign ministry spokesman, the two missiles ending up in Pakistan had been fired from
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near the sites where Pakistan had tested nuclear weapons on May 28 and 30, 1998.  Mackinnon, supra, at 8.  Thus,
the missiles that went astray had not even been sent a long distance.

A third unexploded warhead with its cruise missile delivery vehicle was reportedly found in Afghanistan.  See
BBC SUMMARY OF WORLD BROADCASTS, Sept. 7, 1998 (Taleban said ready to sell unexploded US cruise missile
“to any country.”).

It is sobering that these deviations from targeting could occur in an operation where the United States apparently
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in Sudan, of modeling the “likely plume of [the] attack beforehand, using such factors as weather conditions, the
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Damage ‘Moderate to Heavy’; Sudan Plant Leveled, WASH. POST, Aug. 22, 1998, at A1).
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Delivery of nuclear weapons by bomber, while having the advantage that a bomber may
generally be recalled before releasing its weapons, is subject to equipment, pilot and situational
error.127

While certain of the more modern U.S. aircraft are extraordinarily fast and ostensibly
have the capability of eluding radar detection, aircraft are inherently subject to pursuit, radar and
human error—and hence to substantial risk factors as to accuracy of delivery.128

These limitations on accuracy of delivery obviously impose limitations on nuclear
operations not present as to conventional weapons where the implications of weapons going
astray are much less serious.129

Even if the warhead is delivered accurately at the target, its performance is subject to its
correct functioning.130

Uncontrollability of Radiation Effects if Weapons Reach Targets

The following relates  to the radiation effects of nuclear weapons:

- Radiation is a defining feature of nuclear weapons.  All nuclear weapons emit
radiation when detonated.131

- Radiation is inimical to life and cumulative in its buildup and effects, surviving
in the environment and genetically in human and other life forms typically for many
years (as to some elements, for thousands of years).132

                                                
127 See MOXLEY, supra note 1, at Chapter 15, notes 22, 24, 28; Chapter 22, note 22, and accompanying text.  See

also THE DOCTRINE FOR JOINT THEATER NUCLEAR OPERATIONS, supra note 84, at I-3–5.
128 See MOXLEY, supra note 1, at Chapter 14, note 24, Chapter 19, note 8, Chapter 21, note 26, and

accompanying text.  See also KOSTA TSIPIS, ARSENAL: UNDERSTANDING WEAPONS IN THE NUCLEAR AGE, at 68–76,
114–115, 121–296 (1983); THE DOCTRINE FOR JOINT THEATER NUCLEAR OPERATIONS, supra note 84, at I-3–5.

Reportedly the “success level of the United States’ most advanced fighters” is less than the 83% overall success
rate that the Navy attained with its BG-109 Tomahawk cruise missiles (conventional) during the 1991 Gulf War.
See David Fulghum, Clashes with Iraq Continue After Heavy Air Strike, AVIATION WEEK & SPACE TECH., Jan. 25,
1993, at 38.

129 See MOXLEY, supra note 1, at Chapter 15, notes 99–102, Chapter 21, notes 3–20, 26–28 and accompanying
text.  See also KOSTA TSIPIS, ARSENAL: UNDERSTANDING WEAPONS IN THE NUCLEAR AGE, at 68–76, 114–115,
121–296; INTERNATIONAL PHYSICIANS FOR THE PREVENTION OF NUCLEAR WAR, BRIEFING BOOK ON NUCLEAR WAR

(1992), quoted in Peter Weiss, Burns H. Weston, Richard A. Falk, & Saul H. Mendlovitz, Draft Memorial in
Support of the Application by the World Health Organization for an Advisory Opinion by the Court of International
Justice of the Legality of the Use of Nuclear Weapons Under International Law, Including the W.H.O. Constitution,
reprinted at 4 TRANSNAT’L L. & CONTEMP. PROBS. 721, 729–732 (1994).

130 See MOXLEY, supra note 1, at Chapter 21, notes 4–6, and accompanying text; KOSTA TSIPIS, ARSENAL:
UNDERSTANDING WEAPONS IN THE NUCLEAR AGE 68–76 (1983).

131 See MOXLEY, supra note 1, at Chapter 2, note 4, Chapter 3, notes 12, 222, Chapter 15, notes 58–98 and
accompanying text; NATO HANDBOOK ON THE MEDICAL ASPECTS OF NBC DEFENSIVE OPERATIONS Part I, Chap. 1
(A MedP-6(B) 1996), adopted as Army Field Manual 8-9, Navy Medical Publication 5059, Air Force Joint Manual
44-151; DOCTRINE FOR JOINT THEATER NUCLEAR OPERATIONS, supra note 84, at I-1–2; Nuclear Weapons Advisory
Opinion, supra note 100, ¶ 35, at 16–17, 35 I.L.M. at 821–22; dissenting opinion of Judge Shahabuddeen at 9, 35
I.L.M. at 865; UNITED NATIONS DEPARTMENT, supra note 104, at 6–8.

132 See MOXLEY, supra note 1, at Chapter 3, notes 19–20, Chapter 15, notes 99, 114, 128–136, and
accompanying text; NATO HANDBOOK ON THE MEDICAL ASPECTS OF NBC DEFENSIVE OPERATIONS, supra note
131, at Part I, Chap. 1; dissenting opinion of Judge Weeramantry at 16–17, 35 I.L.M. at 888 (citing RADIOECOLOGY

(1995)); Testimony of Mrs. Lijon Eknilang, of the Marshall Islands, Council Member, Rongelap, I.C.J. materials, 14
November 1995; INTERNATIONAL PHYSICIANS FOR THE PREVENTION OF NUCLEAR WAR, BRIEFING BOOK ON

NUCLEAR WAR (1992).  Numerous major studies during the Cold War attempted to quantify the casualties that could
be expected from limited nuclear attacks.  Several found that civilian casualties from a Soviet counterforce strike on



27

- The spread of radiation from the detonation of nuclear weapons could not be
controlled or predicted since radiation is dispersed in the environment by forces such as
the winds, the waters, the soil, animals, plants, and genetic effects, as well as vagaries
as to the point of delivery of the weapon in relation to the surface and applicable
environmental factors.133

- Radiation cannot discriminate between friend and foe, combatant and
noncombatant, adversary and neutral, one’s own population and forces and those of the
enemy.134

- Radiation from the Hiroshima and Nagasaki bombs, from atomic testing, and
from the Chernobyl releases have caused and continue to cause substantial and
widespread injury to human health and other life and may be expected to continue to do
so for generations to come.135

- With escalation, the levels of radiation will increase.136

Uncontrollability of Overall Effects of Nuclear Weapons

Also unfounded is the U.S. position before the Court that effects of nuclear weapons are
essentially comparable to those of conventional weapons.

The ICJ described the “unique characteristics” of nuclear weapons:

The Court … notes that nuclear weapons are explosive devices whose energy results
from the fusion or fission of the atom.  By its very nature, that process, in nuclear
weapons as they exist today, releases not only immense quantities of heat and energy,
but also powerful and prolonged radiation.  According to the material before the Court,
the first two causes of damage are vastly more powerful than the damage caused by
other weapons, while the phenomenon of radiation is said to be peculiar to nuclear
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weapons.  These characteristics render the nuclear weapon potentially catastrophic.  The
destructive power of nuclear weapons cannot be contained in either space or time.  They
have the potential to destroy all civilization and the entire ecosystem of the planet.

The radiation released by a nuclear explosion would affect health, agriculture, natural
resources and demography over a very wide area.  Further, the use of nuclear weapons
would be a serious danger to future generations.  Ionizing radiation has the potential to
damage the future environment, food and marine ecosystem, and to cause genetic
defects and illness in future generations.

36. In consequence … it is imperative for the Court to take account of the unique
characteristics of nuclear weapons, and in particular their destructive capacity, their
capacity to cause untold human suffering, and their ability to cause damage to
generations to come.137

The effects of nuclear weapons were described further in dissenting opinions of
individual judges of the ICJ.  Judge Weeramantry stated that “[a] 5-megaton weapon would
represent more explosive power than all of the bombs used in World War II and a twenty-
megaton bomb more than all of the explosives used in all of the wars in the history of
mankind.”138

Judge Koroma stated:

According to the material before the Court, it is estimated that more than 40,000
nuclear warheads exist in the world today with a total destructive capacity around a
million times greater than that of the bomb which devastated Hiroshima.  A single
nuclear bomb detonated over a large city is said to be capable of killing more than 1
million people.  These weapons, if used massively, could result in the annihilation of
the human race and the extinction of human civilization.  Nuclear weapons are thus not
just another kind of weapon, they are considered the absolute weapon and are far more
pervasive in terms of their destructive effects than any conventional weapon.139

Judge Shahabuddeen quoted Javier Perez de Cuellar, Secretary-General of the United
Nations, to similar effect:

“The world’s stockpile of nuclear weapons today is equivalent to 16 billion tons of
TNT.  As against this, the entire devastation of the Second World War was caused by
the expenditure of no more than 3 million tons of munitions.  In other words, we
possess a destructive capacity of more than a 5,000 times what caused 40 to 50 million
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deaths not too long ago.  It should suffice to kill every man, woman and child 10 times
over.”140

The U.S. Joint Chief of Staff’s Joint Nuclear Operations manual recognizes that “the use
of nuclear weapons represents a significant escalation from conventional warfare.”141  The
manual states:

The fundamental differences between a potential nuclear war and previous military
conflicts involve the speed, scope, and degree of destruction inherent in nuclear
weapons employment, as well as the uncertainty of negotiating opportunities and
enduring control over military forces.142

***
Since nuclear weapons have greater destructive potential, in many instances they may
be inappropriate.143

***
The immediate and prolonged effects of WMD—including blast, thermal radiation,
prompt (gamma and neutron) and residual radiation—pose unprecedented physical and
psychological problems for combat forces and noncombatant populations alike.144

The U.S. Joint Chief of Staff’s Joint Theater Nuclear Operations manual similarly states:

Nuclear weapons are unique in this analysis [as to “the long-standing targeting rules of
military necessity, proportionality, and avoidance of collateral damage and unnecessary
suffering] only in their greater destructive potential (although they also different from
conventional weapons in that they produce radiation and electromagnetic effects and,
potentially, radioactive fallout).145

The manual further recognizes that the employment of nuclear weapons “signifies an
escalation of the war.”146
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Conclusion as to Uncontrollability

Based on the foregoing, the uncontrollability of the effects of nuclear weapons, including
of the escalation, radiation and other destructive effects, seems clear, causing the use of such
weapons to be unlawful under the rules of discrimination, necessity, and proportionality.

We recognize that the United States argued before the ICJ that it can control the effects of
nuclear weapons.    In his arguments before the ICJ on the point, Mr. McNeill stated on behalf of
the United States:

Nuclear weapons, as is true of conventional weapons, can be used in a variety of ways:
they can be deployed to achieve a wide range of military objectives of varying degrees
of significance; they can be targeted in ways that either increase or decrease resulting
incidental civilian injury or collateral damage; and their use may be lawful or not
depending upon whether and to what extent such use was prompted by another
belligerent’s conduct and the nature of the conduct.147

Noting that it has been argued that nuclear weapons are inherently indiscriminate in their
effect and cannot reliably be targeted at specific military objectives, McNeill stated:

This argument is simply contrary to fact.  Modern nuclear weapon delivery systems are,
indeed, capable of precisely engaging discrete military objectives.148

In its memorandum to the ICJ, the United States, again in the context of the
discrimination rule, presented to the Court this same picture that the effects of nuclear
weapons—of which radioactive fallout is obviously the most grave—are essentially controllable,
and not a real problem.  The United States stated that, through the technological expertise of
“modern weapon designers,” it is now able to control the effects of nuclear weapons—
specifically, “to tailor the effects of a nuclear weapon to deal with various types of military
objectives:”

It has been argued that nuclear weapons are unlawful because they cannot be directed
at a military objective.  This argument ignores the ability of modern delivery systems to
target specific military objectives with nuclear weapons, and the ability of modern
weapons designers to tailor the effects of a nuclear weapon to deal with various types of
military objectives.  Since nuclear weapons can be directed at a military objective, they
can be used in a discriminate manner and are not inherently indiscriminate.149

In support of his argument that each use of nuclear weapons would have to be evaluated
on an individual basis and not in “the abstract” McNeill noted to the Court that the effects of
nuclear weapons depend on such factors as “the explosive yield and height of the burst of
individual weapons, on the character of their targets, as well as on climatic and weather
conditions,”150 and on “the technology that occasions how much radiation the weapon may
release, where, in relation to the earth’s surface it will be detonated, and the military objective at
which it would be targeted.”151
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31

Addressing the subject of the many studies indicating that impermissible levels of
damage would result from the use of nuclear weapons, McNeill objected that any given study
“rests on static assumptions” as to such factors as the following: “the yield of a weapon, the
technology that occasions how much radiation the weapon may release, where, in relation to the
earth’s surface it will be detonated, and the military objective at which it would be targeted.”152

Again, the United States appeared to be asserting the technological controllability of radiation
effects of nuclear weapons.

We find the arguments of the United States that the effects of nuclear weapons are
subject to control unpersuasive.   The United States’ recognition, outside of the ICJ, of the
uncontrollability of the effects of nuclear weapons is compelling.

Further Bases of Unlawfulness

Even beyond the element of uncontrollability, the use of nuclear weapons would violate
the law of armed conflict.

Because the legal analysis depends so heavily on issues as to the likely effects of using
nuclear weapons, we first address that factual issue.

Overall Risk Factors of Nuclear Weapons Use

The U.S. military recognize the presence of such risk factors.  The Joint Chief of Staff’s
Joint Nuclear Operations manual, for example, as noted, states that “there can be no assurances
that a conflict involving weapons of mass destruction could be controllable or would be of short
duration.”153  The manual further notes that “US forces must be able to survive a first strike and
endure conventional and escalatory attrition with sufficient retaliatory strength to inflict
unacceptable damage on the enemy in a counterstrike.”154  To the same effect, the manual states,
“From a massive exchange of nuclear weapons to limited use on a regional battlefield, US
nuclear capabilities must confront an enemy with risks of unacceptable damage and
disproportionate loss should the enemy choose to introduce WMD into a conflict.”155

The Joint Theater Nuclear Operations manual further notes that the risks of using nuclear
weapons depend upon such matters as delivery system accuracy and height of burst, certainly
themselves prime risk factors.156  Discussing “Nuclear Collateral Damage,” the manual states,
“The amount of damage varies with the protective posture of civilians and friendly units,
delivery system accuracy, weapon yield, and height of burst.”157  In its arguments before the ICJ,
the United States acknowledged the significance of “climatic and weather conditions,” certainly
risk factors of a notoriously unpredictable nature, as well as the “character of the targets,” also a
major variable, particularly given accuracy of delivery and escalation risks.158

The Joint Nuclear Operations manual also emphasizes the extremely compressed time
frames in which decisions as to use of nuclear weapons will have to be made, certainly another
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major risk factor: “In a matter of seconds for the defense, and minutes for the offense, critical
decisions must be made in concert with discussions with NCA.”159

The U.S. military’s Joint Theater Nuclear Operations and the Joint Nuclear Operations
manuals note the flexibility of target selection the combat commanders must have in such
compressed time frames and the need for ad hoc judgments:

Because preplanned theater nuclear options do not exist for every scenario, CINCs
must have a capability to plan and execute nuclear options for nuclear forces generated
on short notice during crisis and emergency situations.  During crisis action planning,
geographic combatant commanders evaluate their theater situation and propose courses
of action or initiate a request for nuclear support.160

Emergent Targets and Adaptive Planning.  Even after the initial laydown of nuclear
weapons, there may be a residual requirement to strike additional (follow on and/or
emerging) targets in support of retaliatory or war-termination objectives.  Commanders
must maintain the capability to rapidly strike previously unidentified or newly emerging
targets.  This capability includes planning for and being able to perform “ad hoc”
planning on newly identified targets and maintaining a pool of forces specifically
reserved for striking previously unidentified targets.  It is important to recognize that
success in engaging emerging targets depends heavily upon the speed with which they
are identified, targeted, and attacked.161

The Nuclear Weapons Operations manual further notes the need for decisive strikes,
once the decision to go nuclear has been made:

Some targets must be struck quickly once a decision to employ nuclear weapons has
been made.  Just as important is the requirement to promptly strike high-priority, time-
sensitive targets that emerge after the conflict begins.  Because force employment
requirements may evolve at irregular intervals, some surviving nuclear weapons must
be capable of striking these targets within the brief time available.  Responsiveness
(measured as the interval between the decision to strike a specific target and detonation
of a weapon over that target) is critical to ensure engaging some emerging targets.162

The manual also notes the potentially provocative nature of resorting to states of
increased readiness:

Alert posturing of nuclear delivery systems to dispersal locations can send a forceful
message that demonstrates the national will to use nuclear weapons if necessary.  For
example, the generation of nuclear forces to higher alert levels during the October 1973
Mideast Crisis sent a strong signal.  However, the danger also exists that the enemy may
perceive either an exploitable vulnerability or the threat of imminent use.163

The manual further notes, on the issue of credibility, that, under the policy of deterrence,
“[t]he potential aggressor must believe the United States could and would use nuclear weapons
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to attain its security objectives.”164  The manual notes the interrelationship of operational
readiness and escalation:

- Escalation.  Should a crisis become so severe as to prompt the United States to place
all its nuclear forces at a high level of readiness, the United States must be prepared to
posture its nuclear forces as quickly as possible.  Nuclear forces should be generated
and managed to ensure a sustained high level of readiness.  Conventional forces and
intelligence activities would have to be prudently managed to ensure avoidance of
inadvertent escalation or mistaken warnings of nuclear attack.165

In terms of the risks of escalation, the U.S. military has recognized the need for
preemptive strikes against enemy delivery systems capable of delivering weapons of mass
destruction.  The Joint Theater Nuclear Operations manual states:

Operation planning should include the possibility that an enemy will use WMD. …
Operations must be planned and executed to destroy or eliminate enemy WMD delivery
systems and supporting infrastructure before they can strike friendly forces.166

Obviously, the potential for the United States’ conducting such preemptive strikes is a
risk factor as to the overall volatility of weapons of mass destruction in situations of acute crisis,
imposing on the adversary the same “use ‘em or lose ‘em” mentality affecting the U.S. policy of
preemptive strike in the first instance.  A policy—or even the hint of a policy—of preemptive
strike inherently breeds a counter policy of preemptive strike—with the potential for escalating
levels of hair triggerism.

The Joint Nuclear Operations manual notes the risk of rapid escalation if conventional
warfare leads to an attrition of nuclear forces and supporting systems, “If this attrition results in a
radical change in the strategic force posture by eliminating intermediate retaliatory steps, there
may be a rapid escalation.”167

The manual further notes how the loss of intelligence as to the level of attrition of nuclear
and other forces  “will directly effect calculations on the termination of war and the escalation to
nuclear war:”168

- Controlling Escalation.  Nuclear weapons may influence the objectives and conduct of
conventional warfare.  Additionally, conventional warfare may result in attrition of
nuclear forces and supporting systems (through antisubmarine warfare, conventional
attacks in theater, sabotage, or antisatellite warfare), either unintended or deliberate,
which could affect the forces available for nuclear employment.  If this attrition results
in a radical change in the strategic force posture by eliminating intermediate retaliatory
steps, there may be a rapid escalation.  The ability to precisely gauge the attrition of
conventional and nuclear forces will directly effect calculations on the termination of
war and the escalation to nuclear war.169

Another risk factor is the likely use of multiple nuclear weapons, were any such weapons
to be used.  The U.S. military in their manual Doctrine for Joint Theater Nuclear Operations

                                                
164 Id. at I-3.
165 Id. at I-4 (emphasis omitted).
166 DOCTRINE FOR JOINT THEATER NUCLEAR OPERATIONS, supra note 84, at ix (emphasis omitted).
167 DOCTRINE FOR JOINT NUCLEAR OPERATIONS, supra note 78, at I-5–6 (emphasis omitted).
168 Id.
169 Id.



34

characterize “employing multiple weapons” as one of the “[m]ethods for reducing collateral
damage.”170  Redundant targeting—sometimes called “layering”—is part of the U.S. targeting
planning for nuclear weapons, as reflected in the Joint Nuclear Operations manual:

- Layering.  Layering is a targeting methodology that plans employing more than one
weapon against a target to increase the probability of its destruction or to improve the
confidence that a weapon will arrive and detonate on that target and achieve a specified
level of damage. 171

Redundant targeting is also accompanied by the use of different types of nuclear weapons
and delivery vehicles:

- Crosstargeting.  At the same time it incorporates the concept of “layering,”
crosstargeting also uses different platforms for employment against one target to
increase the probability of at least one weapon arriving at that target.  Using different
delivery platforms such as ICBMs, SLBMs, or aircraft-delivered weapons increases the
probability of achieving the desired damage or target coverage.172

The potential for events lurching out of control, causing warfare never intended or
desired by combatant States or groups and their leaders, has become a truism.  Barbara W.
Tuchman in The March of Folly traced the vagaries involved in the precipitation of such
conflicts as the Trojan War, the Protestant Succession against the Renaissance Popes, the
American Revolution, and the Vietnam War.173  So also, in The Guns of August, Tuchman
described steps whereby World War I broke out against the desires and expectations of
participants.174

The recent revelations as to the misinformation leading to the U.S. cruise missile attacks
against the pharmaceutical plant at Al Shifa in Sudan in 1998 further illustrate the vagaries of
such decision making even in the absence of great military pressure.175  Serious disagreement
existed within various organs of the U.S. government as to whether the target plant was in fact a
chemical weapons facility, and it appears that the evidence to that effect was limited176 and
seriously doubted by senior intelligence officials.177  It further appears that questions and
uncertainties as to the legitimacy of the venture were suppressed for purposes of avoiding
rocking the boat.178

Former Secretary of Defense Robert S. McNamara has similarly noted the extraordinary
extent of the misinformation under which the United States and the Soviets were laboring during
the Cuban missile crisis—and how close the parties came to nuclear war that neither wanted.179

Secretary McNamara has also described, based on recent exchanges among former leaders of
both sides of the Vietnam war, how poor each side’s intelligence was about the other, how
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profound the cultural misunderstandings were, and how mistaken the assessments of each other’s
intentions and motivations.180

The reality of the risks of use of nuclear or other weapons of mass destruction can be
seen from the numerous instances during the Cold War in which the United States considered,
threatened or took preparatory steps for the use of nuclear weapons.181  In addition to the
ongoing threat that is inherent in the policy of deterrence, the United States explicitly threatened
to use nuclear weapons on at least five occasions during the Cold War, including in Korea in
1950–53, Suez in 1956, Lebanon in 1958, Cuba in 1962, the Middle East in 1973, and, after the
Cold War, in Iraq during the Gulf War.182

Analysts have noted additional times when “responsible officials of the United States
government formally considered the use of nuclear weapons,”183 including Vietnam in 1954;
Quemoy and Matsu in 1954–1955, 1958; Middle East in 1967; Suez in 1970; Jordan in 1970;
Cuba in 1970; India and Pakistan in 1971; Vietnam in 1968–1972; and Lebanon in 1982–
1983.184

And that is just the United States.  Each of the other nuclear, chemical and biological
weapons States poses its own risk factors, assuring the presence of considerable potential
volatility in any significant international crisis.

The extent of the proliferation of these weapons also constitutes a risk factor.  Declared
nuclear powers, as noted, are the United States, Russia, Britain, France, China, India, and
Pakistan.185  Israel also has nuclear weapons186 and Brazil and Argentina have an imminent
capacity to have such weapons.187  South Africa, North Korea, Iraq, Iran, Libya, Taiwan,
Ukraine, Belarus and Kazakhstan188 have all had nuclear weapons programs at one time or
another and Egypt has declared its determination to acquire nuclear weapons if necessary for its
security.189

More than twenty-five nations possess biological or chemical weapons capability,
including North Korea, China, India, Pakistan, Iran, Iraq, Libya, Syria, and Russia, along with
such non-national entities and groups as the Aum Shinrikyo in Japan and the Aryan Nations in
the United States at various times.190  Numerous States have long-range missile capabilities,
including China, India, Iran, Israel, Libya, North Korea, Syria, and Russia.191
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As another risk factor, former Secretary of Defense Robert McNamara has noted the
“cavalier” attitude at times the U.S. military has had to the use of nuclear weapons, including
towards the potential use of nuclear weapons in the Vietnam war.192  He cited the Joint Chief’s
willingness potentially to use nuclear weapons in Vietnam even at the risk of nuclear
confrontation with China and the Soviet Union “in Southeast Asia or elsewhere”193 and their
willingness potentially to use nuclear weapons even in “southern China” in early 1964.194

The military and at times the White House appear to have abnegated the pledge made by
several Presidents not to use nuclear weapons against non-nuclear adversaries, such pledge being
made by the United States first as a matter of policy and then by way of security assurance to
non-nuclear States as an inducement to them to extend the Treaty on the Non-Proliferation of
Nuclear Weapons.195

It further appears that the military have pressed in the post Cold War era to extend
deterrence to widescale targeting of chemical and biological targets, and that the White House
has acceded and at times participated.196

While in a sense the world seems safer from the perspective of the United States
following the demise of the Soviet Union and the end of the Cold War, paradoxically that is not
necessarily the case.  Extreme as the competition between the U.S. and Soviet blocs seemed at
times, with hindsight it obviously served as a unifying force, whereby each of the two leader
nations, stalemated by the nuclear confrontation, controlled its respective allies.  Today’s multi-
polar world offers quite a contrast, with the potential for situations that would have been
controlled or prevented by the United States or the Soviet Union to now careen out of control.

Risks of Escalation

But what of the war-fighting theory, the notion that tactical nuclear weapons could be
used not cataclysmally against enemy population centers but in a surgical way against significant
military targets, such as hardened command centers and weapons of mass destruction?  It has
been recognized by the political and military leadership of the United States and other defense
experts and commentators that even such a limited use of nuclear weapons would likely lead to
escalation and massive nuclear exchanges.

As noted above, the U.S. military, in today’s strategic environment, specifically
recognizes numerous factors fostering escalation.  The overriding factor is the uncontrollability
of the situation once nuclear, chemical or biological weapons are used.  As reflected in Joint Pub
3-12, Doctrine for Joint Nuclear Operations, “There can be no assurances that a conflict
involving weapons of mass destruction could be controllable or would be of short duration.”197

The U.S. military’s recognition of the potential need for preemptive strikes against enemy
delivery systems highlights the risks of escalation.  As reflected in the Doctrine for Joint Theater
Nuclear Operations, “Operations must be planned and executed to destroy or eliminate enemy
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WMD delivery systems and supporting infrastructure before they can strike friendly forces.”198

The potential for such preemptive strikes fosters the potential for the enemy’s corresponding
preemptive strikes.

The Joint Nuclear Operations manual notes that “there may be a rapid escalation” once
strikes against nuclear assets begin to affect “the forces available for nuclear employment.”199

The military’s policies of concentration of force and redundant targeting, including
“layering”200 and “cross-targeting,”201 potentially involving the use of multiple nuclear weapons,
are inherently escalatory, as are the extreme time pressures involved—potentially “seconds for
the defense, and minutes for the offense.”202  The time is limited because of such factors as “the
relatively short flight time of theater missiles and potential increased uncertainty of mobile
offensive force target locations.”203

Also inherently of an escalatory nature is the U.S. nuclear targeting doctrine of
decapitation, as reflected in the Joint Nuclear Operations manual, whereby the political
leadership of an opposing nation is the “central object of deterrence” on the theory that “that is
where the ultimate decision to use military force lies.”204

The potential for escalation is also fostered by the risks of miscalculation and
irrationality:

  “[S]omeday a nation may, through miscalculation or by deliberate choice, employ
these weapons. …  [A]n opponent may be willing to risk destruction or disproportionate
loss in following a course of action based on perceived necessity, whether rational or
not in a totally objective sense.  In such cases deterrence, even based on the threat of
massive destruction, may fail.205

The Joint Nuclear Operations manual also notes the risk of misperception and non-
susceptibility to deterrence, “It is possible … that an adversary may misperceive or purposefully
ignore a credible threat.”206

There have been many statements by the leadership of the United States over the years as
to the unlikelihood that a low level use of nuclear weapons would stay at that level.

Legal Effects of such Risk Factors

The presence of such risk factors is a basis for the unlawfulness of the use of nuclear
weapons under the law of armed conflict, including under the rules of proportionality,
discrimination, and necessity.

Rule of Proportionality

If any use would likely involve the multiple use of strategic nuclear weapons and
subsequent escalation; or if even the most limited of nuclear strikes would likely precipitate
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escalation to broader use of nuclear, chemical and/or biological weapons, it would seem the
potential risks would virtually always outweigh the potential military benefits.

Valuation Issues

But what of the valuation issues: What of the State that says, “The chance of saving my
country justifies risking substantial injury to the rest of the world!”

This valuation question, in a world of sovereign nations, is, of course, a difficult one.  But
there is an answer.  Indeed, several answers.

First of all, the proportionality, necessity, and discrimination rules, as we have seen, are
rules of reason subject to an objective standard.207

Thus, The Naval/Marine Commander’s Handbook, addressing how the proportionality
determination is to be made, states that the commander “must determine whether incidental
injuries and collateral damage would be excessive, on the basis of an honest and reasonable
estimate of the facts available to him.”208  “[T]he commander must decide, in light of all the facts
known or reasonably available to him … whether to adopt an alternate method of attack, if
reasonably available, to reduce civilian casualties and damage.”209

Secondly, the rules of interpretation would appear to offer a principled basis for resolving
any stalemate, particularly the rule that the law is to be interpreted in light of its purpose.

Nature and Purposes of the Law of Armed Conflict

The United States has recognized numerous fundamental purposes of the law of armed
conflict that would ostensibly preclude actions precipitating the extreme effects that could result
from the use of nuclear weapons:

•  to provide common ground of rationality between enemies;
•  to represent minimum standards of civilization;
•  to preclude purposeless, unnecessary destruction of life and property;
•  to ensure that violence is used only to defeat the enemy’s military forces;
•  to safeguard fundamental human rights of persons falling into the hands of the
enemy, particularly prisoners of war, the wounded and sick, and civilians;
•  to facilitate the restoration of peace and friendly relations; and
•  to assure the survival of civilization and of the human species.210
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The Naval/Marine Commander’s Handbook states that the “essential” purpose of the law
of war is to provide “common ground of rationality between enemies,” adding, “The law of
armed conflict is intended to preclude purposeless, unnecessary destruction of life and property
and to ensure that violence is used only to defeat the enemy’s military forces.”211

Sovereign Equality of Individual States

Also relevant to the proportionality analysis is the principle of the equality under
international law of the over 190 independent States that exist in the world today.212

Quoting Article 2, paragraph 1 of the Charter of the United Nations (“The Organization is
based on the principle of sovereign equality of all of its Members”), Judge Koroma, in his
dissenting opinion in the Nuclear Weapons Advisory Decision, stated:

The principle of sovereign equality of States is of general application.  It presupposes
respect for the sovereignty and territorial integrity of all States.  International law
recognizes the sovereignty of each State over its territory as well as the physical
integrity of the civilian population.  By virtue of this principle, a State is prohibited
from inflicting injury or harm on another State.  The principle is bound to be violated if
nuclear weapons are used in a given conflict, because of their established and well-
known characteristics.  The use of such weapons would not only result in the violation
of the territorial integrity of non-belligerent States by radioactive contamination, but
would involve the death of thousands, if not millions, of the inhabitants of territories not
parties to the conflict.213

Numbers of People Potentially at Risk

Given the genetic and environmental effects of nuclear weapons and the extent to which
the applicable legal tests turn on the number of protected persons killed and injured, it is relevant
to consider the number of people living in the world and potentially living in the future who
could be affected by the use of nuclear weapons today.

The U.S. Census Bureau estimates the number of people living in the world as of
September 6, 1999 to be 6,010,449,025214 and the Population Division of the United Nations
projects the world population as stabilize at 11,600,000,000 just after 2200.215
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The High Tech Conventional Weapons Alternative

Also of central relevance to the analysis and the other rules discussed herein is the
question of the extent to which the particular mission could be carried out with conventional
weapons.

The Air Force Commander’s Handbook states that, in making the proportionality
determination, the commander must decide, “in the light of all the facts known … whether to
adopt any alternative method of attack to further reduce civilian casualties and damage.”216

The Air Force Manual on International Law states that application of the proportionality
test requires consideration “whether some alternative form of attack would lessen collateral
damage and casualties.”217  The manual adds that “those who plan or decide upon an attack”
must “[t]ake all feasible precautions in the choice of means and methods of attack with a view to
avoiding, and in any event to minimizing, incidental loss of civilian life, injury to civilians, and
damage to civilian objects.”218

Thus, the determination of proportionality with respect to the use of nuclear weapons
includes a comparison of the probable results of using conventional as opposed to nuclear
weapons.219

During the Cold War the United States had permitted a strategic situation to develop
whereby the Soviet Union had a superior conventional weapons capacity to the United States, to
the extent that the Soviet Union was potentially able to overrun Western Europe with such
weapons.220

While the United States and Western Europe had had the financial means of developing a
conventional weapons capability sufficient to meet the Soviet threat, they had chosen not to do
so, relying instead on nuclear weapons and the policy of nuclear deterrence.221

This choice was based on many factors, including perhaps a failure in the beginning to
grasp the significance and implications of these weapons and the related risk factors.

Historically, nuclear weapons were seen as cheaper than conventional weapons and hence
as a way for the United States to contain the Soviet threat without spending the money necessary
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for a conventional capability comparable to that maintained by the Soviet Union and, as a result,
to have more funds for civilian pursuits.222

That economy has turned out to have been illusory.  The direct costs of nuclear weapons
have been much higher than anticipated and substantial indirect costs have become apparent,
including the ongoing costs of storing and disposing of radioactive and other toxic wastes and of
dismantling nuclear weapons systems and disposing of surplus nuclear materials, as well as
compensating workers and family members of workers whose health has been impaired by
nuclear materials.223

While, during the Cold War, the United States depended upon the threat of use of nuclear
weapons to compensate for conventional weapons inferiority, today the tables have turned.  The
United States is the preeminent conventional power in the world and is now itself threatened by
the nuclear weapons possessed or potentially possessed by weaker States and groups.224

In ironic contrast, Russia is now substantially weakened and heavily dependent on
nuclear weapons, far more so than the United States ever was.225

Like nuclear weapons, conventional weapons destroy through blast and heat, but
conventional weapons do not generally emit radiation.  Their effects are generally limited to the
blast and heat.226

Modern computer technology, with the tradeoff between accuracy and firepower, has led
to a revolution in conventional weaponry, as demonstrated in the 1999 Kosovo operation, to the
extent that the United States could now likely achieve with conventional weapons most if not all
missions for which it might have used strategic or tactical nuclear weapons.227

The key is twofold (1) the number of weapons used; and (2) the relationship between
necessary blast and accuracy of delivery.

While even the most powerful conventional weapons do not have the destructive power
of nuclear weapons, such lesser destructiveness can generally be compensated for when
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necessary by using a greater number of conventional weapons, particularly given the substantial
increase in the accuracy with which such weapons can be delivered.228

It has always been the case that a combatant could achieve with multiple conventional
weapons levels of immediate destruction comparable to those achievable with nuclear weapons.
The Allied conventional bombing of Tokyo, involving the use of hundreds of bombers, wrought
destruction comparable to that of the single atomic attack on Hiroshima.229

 We saw further examples from the 1991 United Nations analysis to the trade-off between
missile accuracy and the level of destructiveness needed for a particular mission:

Missile accuracy is usually given in terms of the circular error probable (CEP),
defined as the distance from an aiming point within which, on the average, half the
shots aimed at this point will fall.  Using this concept, assessments of the efficiency of
various missile systems can be illustrated.  For example, a 1 Mt nuclear warhead may
be needed in order to destroy a particular hardened structure if the CEP of that nuclear
weapon is 1 km.  The same effect could result from a 125 kt warhead with a 0.5 km
CEP accuracy, or a 40 kt warhead with a 0.33 km CEP.  Thus, increased accuracy
meant that smaller yield warheads could replace high yield warheads as a threat to these
types of targets.230

If, instead even of a 0.33 km CEP, the target can be hit directly on the head, even less
firepower, whether delivered by conventional or nuclear weapon, would be necessary.231

The National Defense Panel in its 1997 report stated:

We should also consider the potential of non-nuclear weapons to strengthen deterrence.
Advancing military technologies that merge the capabilities of information systems with
precision-guided weaponry and real-time targeting and other new weapons systems may
provide a supplement or alternative to the nuclear arsenals of the Cold War.232

                                                
228 See MOXLEY, supra note 1, at Chapter 28, Chapter 28, note 11 and accompanying text.  See also 1999

ANNUAL REPORT OF THE SECRETARY OF DEFENSE TO THE PRESIDENT AND THE CONGRESS, (1999), Chap. 10, p. 5,
The Revolution in Military Affairs, and Joint Vision 2010, as set forth at <http://www.dtic.mil/execsec/adr1999/>.

229 See LAWRENCE FREEDMAN, THE EVOLUTION OF NUCLEAR STRATEGY 17, 29 (1989), Rufus E. Miles Jr.,
Hiroshima: The Strange Myth of Half a Million American Lives Saved, INT’L SECURITY, vol. 10, no. 2, Fall 1985
121, 125.

230 UNITED NATIONS DEPARTMENT, supra note 104, at 30.
231 See MOXLEY, supra note 1, at Chapter 19, note 8 and accompanying text.  The main U.S. tactical nuclear

weapon delivery vehicle carried by submarine is the Sea Launched Cruise Missile, called the Tomahawk Land
Attack Missile/Nuclear.  This missile can carry either nuclear or non-nuclear warheads, and launch off of ships or
submarines.  Its CEP is reported as being 30 meters by a collector of data on missiles worldwide (see Ian Curtis, The
Missile Tables, DEFENSE & FOREIGN AFFAIRS’ STRATEGIC POLICY, Mar. 1991), and as 100 meters by a writer in a
military publication (see Tamar A. Mehuron, Characteristics for Nuclear Weapon Systems, Circa 2006, AIR FORCE

MAG., Mar. 1992, at 10).
The JDAM, or Joint Direct Attack Munition, a strap-on guidance system attached to a gravity bomb, is also

extremely accurate.  It is reportedly capable of delivering its bomb within twenty feet of the target from 15 miles
away through guidance from satellite global positioning technology.  See James Wallace, Boeing—Built System
Used on Bombs in Yugoslavia, SEATTLE POST-INTELLIGENCER, Mar. 27, 1999, at A5; Rowan Scarborough, What’s
Left After Kosovo, WASH. TIMES, June 13, 1999, at C1; Stanley Kandebo, Operation Desert Storm—Tomahawk
Missiles Excel in First Wartime Use, AVIATION WEEK & SPACE TECH., vol. 134, no. 3, Jan. 21, 1991, at 61.

232 NATIONAL DEFENSE PANEL, TRANSFORMING DEFENSE: NATIONAL SECURITY IN THE 21ST
 CENTURY 51 (Dec.

1997).



43

Conclusion as to Proportionality Rule

Based on the foregoing, it would seem that virtually any realistically likely use of nuclear
weapons would violate the proportionality rule.

Rule of Discrimination

Given the facts discussed above, it would seem equally clear that virtually any
realistically likely use of nuclear weapons would violate the rule of discrimination.  The effects
are too big, too broad and too blunderbuss.  Even the radiation from a single limited use of
nuclear weapons would be potentially so uncontrollable and unlimited as to violate these rules,
but that would only be the beginning, given the unrealistic nature of the assumption that that is
the way nuclear weapons would be used, if they were ever used, and the likelihood of escalation.

Rule of Necessity

Obviously, the requirement of necessity is not met in circumstances where the mission
could be handled by conventional weapons.  But there is an additional point that has not been
much focused on: The rule of necessity requires that the strike appear likely to yield a concrete
military benefit.233

Accordingly, a strike that is likely to boomerang, resulting, whether because of escalation
or miscalculation or mistake or the operation of the winds and waters or the like, in a net
detriment to the acting State, would not satisfy the necessity test.

We do not believe that the above description of applicable risk factors is controversial or
that the conclusion is controversial that the widescale use of nuclear weapons would be unlawful
because of its likely effects.   What is controversial is our conclusion that all uses—even the
limited use of so-called precision “low-yield” tactical nuclear weapons—would be unlawful.

Alluding to the assumptions made by the World Health Organization (WHO) in its 1987
study as to the effects of nuclear weapons, McNeill, as noted above, objected to the “four
scenarios” depicted by the WHO as “highly selective” in that they addressed “civilian casualties
expected to result from nuclear attacks involving significant numbers of large urban area targets
or a substantial number of military targets.”234

But no reference is made in the report to the effects to be expected from other plausible
scenarios, such as a small number of accurate attacks by low-yield weapons against an
equally small number of military targets in non-urban areas.235

Reinforcing the point as to “other plausible [low-end use] scenarios,” McNeill stated that
such plausibility “follows from a fact noted in the WHO Report by Professor Rotblat: namely,
that ‘remarkable improvements’ in the performance of nuclear weapons in recent years have
resulted in their ‘much greater accuracy’”236 stating that such scenarios “would not necessarily
raise issues of proportionality or discrimination.”237
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       The ICJ concluded that it did not have sufficient facts to resolve this issue.  While
finding the use of nuclear weapons to be “potentially catastrophic” and “scarcely reconcilable”
with the rules of discrimination and necessity, the Court concluded that it did not have “sufficient
elements” to determine that all uses of nuclear weapons would be unlawful:

96. [T]he Court cannot lose sight of the fundamental right of every State to survival,
and thus its right to resort to self-defense, in accordance with Article 51 of the Charter,
when its survival is at stake.

Nor can it ignore the practice referred to as “policy of deterrence,” to which an
appreciable section of the international community adhered for many years.  The Court
also notes the reservations which certain nuclear-weapon States have appended to the
undertakings they have given, notably under the Protocols to the Treaties of Tlatelolco
and Rarotonga, and also under declarations made by them in connection with the
extension of the Treaty on the Non-Proliferation of Nuclear Weapons, not to resort to
such weapons.

97.  Accordingly, in view of the present state of international law viewed as a whole,
as examined above by the Court, and of the elements of fact at its disposal, the Court is
led to observe that it cannot reach a definitive conclusion as to the legality or illegality
of the use of nuclear weapons by a State in an extreme circumstance of self-defense, in
which its very survival would be at stake.238

The facts which the Court found to be missing ostensibly had to do with the likely effects
of the use of low-yield tactical nuclear weapons and the risk of escalation.  The Court first noted
the view expressed by the United Kingdom in its written submission to the Court, and the United
States in its oral argument:

91. …  The reality … is that nuclear weapons might be used in a wide variety of
circumstances with very different results in terms of likely civilian casualties.  In some
cases, such as the use of a low yield nuclear weapon against warships on the High Seas
or troops in sparsely populated areas, it is possible to envisage a nuclear attack which
caused comparatively few civilian casualties.  It is by no means the case that every use
of nuclear weapons against a military objective would inevitably cause very great
collateral civilian casualties.239

The Court then noted the contrasting view of other States:
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92. …  [R]ecourse to nuclear weapons could never be compatible with the principles
and rules of humanitarian law and is therefore prohibited.  In the event of their use,
nuclear weapons would in all circumstances be unable to draw any distinction between
the civilian population and combatants, or between civilian objects and military
objectives, and their effects, largely uncontrollable, could not be restricted, either in
time or in space, to lawful military targets.  Such weapons would kill and destroy in a
necessarily indiscriminate manner, on account of the blast, heat and radiation
occasioned by the nuclear explosion and the effects induced; and the number of
casualties which would ensue would be enormous.  The use of nuclear weapons would
therefore be prohibited in any circumstance, notwithstanding the absence of any explicit
conventional prohibition.240

While concluding that it was unable to resolve these polar factual positions, the Court
noted that the proponents of legality had failed to substantiate their position as to the possibility
of limited use, without escalation, of low level nuclear weapons or even of the potential utility of
such use if it were possible:

95. … [N]one of the States advocating the legality of the use of nuclear weapons under
certain circumstances, including the “clean” use of smaller, low yield tactical nuclear
weapons, has indicated what, supposing such limited use were feasible, would be the
precise circumstances justifying such use; nor whether such limited use would not tend
to escalate into the all-out use of high yield nuclear weapons.  This being so, the Court
does not consider that it has a sufficient basis for a determination of the validity of this
view.241

The Court declined to engage in risk analysis:

43. Certain States … contend that the very nature of nuclear weapons, and the high
probability of an escalation of nuclear exchanges, mean that there is an extremely strong
risk of devastation.  The risk factor is said to negate the possibility of the condition of
proportionality being complied with.  The Court does not find it necessary to embark
upon the quantification of such risks; nor does it need to enquire into the question
whether tactical nuclear weapons exist which are sufficiently precise to limit those
risks: it suffices for the Court to note that the very nature of all nuclear weapons and the
profound risks associated therewith are further considerations to be borne in mind by
States believing they can exercise a nuclear response in self-defense in accordance with
the requirements of proportionality.242

This issue of risk analysis would appear to be the heart of the matter.  In a milieu in
which the dominant policy of nuclear deterrence is inherently provocative, the question of the
extent to which any State may subject the rest of the world, or any appreciable portion of it, to
the risk of severe, even apocalyptic, effects would appear to be one that must be addressed if the
law in this area is to be meaningful.

The applicability of risk analysis would seem to be recognized by the U.S. statement of
the proportionality test to the ICJ:
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Whether an attack with nuclear weapons would be disproportionate depends entirely on
the circumstances, including the nature of the enemy threat, the importance of
destroying the objective, the character, size and likely effects of the device, and the
magnitude of the risk to civilians.243

As to the applicability of risk analysis to nuclear weapons, Robert McNamara, reacting to
the potential willingness of the United States’ military leaders to use nuclear weapons in
Vietnam, objected that “even a low risk of a catastrophic event must be avoided.”244

Henry Kissinger, speaking in Brussels in 1979, reportedly questioned whether the United
States would ever initiate a nuclear strike against the Soviet Union based upon a Soviet attack on
Western Europe, given the attendant risk factors:

Our European allies, he said, should not keep asking us to multiply strategic assurances
that we cannot possibly mean or if we do mean, we would not execute because if we
execute we risk the destruction of civilization.245

General George Lee Butler, who served as the Commander of the Strategic Air Command
and hence as the Air Force general responsible for drafting the overall U.S. strategy for nuclear
war, has reported how amazed he was “by how little high-level scrutiny [the U.S. nuclear war
plan] had received over the years, and by how readily his military colleagues threw up their
hands and rolled their eyes at the grim challenge of converting mathematical estimates of the
destructiveness of nuclear arms and the resilience of Soviet structures into dry statistical
formulas for nuclear war.”246

“It was all Alice-in-Wonderland stuff,” Butler says.  The targeting data and other
details of the war plan, which are written in an almost unfathomable million lines of
computer software code, were typically reduced by military briefers to between 60 and
100 slides that could be presented in an hour or so to the handful of senior U.S. officials
who were cleared to hear it:

“Generally, no one at the briefings wanted to ask questions because they didn’t want
to embarrass themselves.  It was about as unsatisfactory as could be imagined for that
subject matter.  The truth is that the president only had a superficial understanding” of
what would happen in a nuclear war, Butler says.  “Congress knew even less because no
lawmaker has ever had access to the war plan, and most academics could only make ill-
informed guesses.”247

There is a perception in Washington and in the defense establishment generally that the
contingency plans for the use of nuclear weapons are so complex and specialized as essentially
to be the domain of the military, and indeed of the small group within the military responsible for
such matters, thereby largely excluding the President and other civilian leadership and even the

                                                
243 U.S. ICJ Memorandum/GA App. at 23 (citing the Army’s THE LAW OF LAND WARFARE at 5).  See MOXLEY,

supra note 1, Chapter 1, notes 75–108, Chapter 2, notes 88–91, and accompanying text.
244 See ROBERT S. MCNAMARA, IN RETROSPECT: THE TRAGEDY AND LESSONS OF VIETNAM 160–61 (1995).
245 Id. at 344–45.  See generally MOXLEY, supra note 1, Chapter 24.
246 R. Jeffrey Smith, Ex-Commander of Nukes Wants to Scrap Them, A Believer No More, THE SACRAMENTO

BEE, Mar. 29, 1998, (quoting Gen. Butler).  See MOXLEY, supra note 1, Chapter 27, notes 80–85 and accompanying
text.

247 Id.



47

military leadership itself from significant and intelligent participation.248  Even more, there is the
perception that the overall policy guidelines are so broad and the intricacies of the SIOP so
arcane as to permit the military running the SIOP to do pretty much what they want without any
significant oversight.249

William Arkin and Hans Kristensen stated in the Bulletin of the Atomic Scientists:

Meanwhile, the [Clinton Administration] had begun to echo a perennial Washington
complaint that strategic planners had effectively excluded both civilian and other
military policy-makers from the details of nuclear war plans, and that they read into the
national guidance whatever they chose, allowing them to retain never-changing first-
strike options. …

But the problem went beyond a simple case of insubordination: The choreography of
nuclear war-fighting was so complex that few outside STRATCOM’s Omaha
headquarters were in a position to challenge its claims about “required” readiness,
synergy, or military capacity.  And by staying firmly in control of all the analytic tools,
STRATCOM [previously called “SAC”] could deflect any of Washington’s changes.250

Notwithstanding the doctrine that only the President can authorize the use of nuclear
weapons, there is evidence that this authority has at times been delegated to the military.  Paul
Bracken has reported:

In September 1957 a former commander of NORAD, General Earle E. Partridge
stated in an interview that he had been given emergency authority to use certain nuclear
weapons.  Apparently the reason behind these measures was the fear that there might be
no president surviving to send out the necessary orders if the United States absorbed the
first blow in a nuclear war.  In 1964, General Lauris Norstad, then a former commander
of American forces in Europe, broadly hinted in an interview that he too was given such
power by President Kennedy.  In 1977, Daniel Ellsberg [who had served as a nuclear
policy-maker] asserted that such predelegated authority had been given to the military
by presidents Eisenhower, Kennedy and Johnson .…  He stated that the authority had
been given to the ‘six or seven three-and four-star generals.  These generals must have
corresponded to the unified and specified commanders.’251

Law as to Risk Creation

Legal systems throughout the world recognize civil and criminal liability for taking even
minor risks of extremely severe effects, absent sufficient justification.252  This is reflected in tort
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law under principles such as the Hand formula253 and in criminal law by the imposition of
culpability based on the reckless and grossly negligent taking of unjustified risks.254

The element of justification would appear to be inherently limited by the purposes of the
law of armed conflict and the principle of interpreting law in light of its purposes.255  Destruction
beyond the limits of the purposes of armed conflict cannot be the basis of legal justification.

The principles of sovereign equality and neutrality and legal restrictions on injuring third-
parties would also appear to impose limitations on permissible justification: No one State can
justify risking the destruction of other innocent States or of humankind even to save itself. 256

Relation of Risk Factors to Mental State

As noted, the United States argued in its memorandum to the ICJ, “It seems to be
assumed that any use of nuclear weapons would inevitably escalate into a massive strategic
nuclear exchange, with the deliberate destruction of the population centers of the opposing
sides.”257

U.S. lawyer McNeill in his oral argument stated:

The argument that international law prohibits, in all cases, the use of nuclear weapons
appears to be premised on the incorrect assumption that every use of every type of
nuclear weapons will necessarily share certain characteristics which contravene the law
of armed conflict.  Specifically, it appears to be assumed that any use of nuclear
weapons would inevitably escalate into a massive strategic nuclear exchange, resulting
automatically in the deliberate destruction of the population centers of the opposing
sides.258

While the language quoted may have been focused upon the U.S. position that 100%
unlawfulness is necessary for per se unlawfulness, the underlying point seems the same: that a
high level of certainty is necessary before unlawfulness incepts.  This seems inconsistent with
rules of law recognized by the United States, whereby States are subject to war crimes
culpability without regard to mental state, individuals are subject to culpability based not only on
recklessness but also on gross negligence, and commanders are subject to culpability based on
mere negligence or something approaching it.259
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In upholding the defendant’s conviction in the Yamashita case, the U.S. Supreme Court
ostensibly saw commander responsibility as a way of dealing with the risk of wanton acts by
troops against protected persons:

The question then is whether the law of war imposes on an army commander a duty to
take such appropriate measures as are within his power to control the troops under his
command for the prevention of the specified acts which are violations of the law of war
and which are likely to attend the occupation of hostile territory by an uncontrolled
soldiery, and whether he may be charged with personal responsibility for his failure to
take such measures when violations result.  It is evident that the conduct of military
operations by troops whose excesses are unrestrained by the orders of or efforts of their
commanders would almost certainly result in violations which it is the purpose of the
law of war to prevent.260

ICJ Judge Schwebel, at the time the U.S. judge on the ICJ and now the President of the
Court addressed this issue.  After finding unlawful the use of strategic nuclear weapons “in
quantities against enemy cities and industries,”261 Judge Schwebel found to be lawful the use of
“tactical nuclear weapons against discrete military or naval targets so situated that substantial
civilian casualties would not ensue.”262

By way of example, he hypothesized the use of a nuclear depth-charge to destroy a
nuclear submarine that has fired or is about to fire nuclear missiles, arguing that such use might
be lawful since it would not cause substantial civilian casualties, would be proportionate in the
sense that it would cause much less damage than the destroyed submarine would have caused,
and would be more likely than a conventional depth-charge to achieve the military objective.263

Judge Schwebel identified as an intermediate case the use of nuclear weapons to destroy
an enemy army situated in the desert, concluding that such a strike would in some instances be
legal and in others illegal, depending on the circumstances and the application of such rules as
those of discrimination and proportionality.264

As we saw, the ICJ in its decision referenced  similar arguments the United States and
Great Britain had made:

91. …  The reality … is that nuclear weapons might be used in a wide variety of
circumstances with very different results in terms of likely civilian casualties.  In some
cases, such as the use of a low yield nuclear weapon against warships on the High Seas
or troops in sparsely populated areas, it is possible to envisage a nuclear attack which
caused comparatively few civilian casualties.  It is by no means the case that every use
of nuclear weapons against a military objective would inevitably cause very great
collateral civilian casualties.265

These examples, and the ones used by the United States and Great Britain before the ICJ,
appear to assume one of two things:
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-  that the submarine in the ocean and the army in the desert or other such remote targets
would exist independently of the rest of the world, rather than being affiliated with a
State that either itself or with its allies has nuclear, chemical or biological weapons that
it is likely to use in response to nuclear attack, and that the State using the nuclear
weapons has no other enemies that might find the attack provocative and retaliate; or
-  that the potential escalation by the attacked State or other party is not relevant to the
analysis.

Neither assumption seems reasonable.  As the United States has recognized, the legality
evaluation is to be made in light of all available facts as to potential risk factors.266  Although it
may be possible that there could be a scenario where the submarine or the army in the desert and
the related conflict existed independently of the rest of the world, such a prospect seems so
remote as to preclude its constituting the basis, on any rational level, for the overall lawfulness of
the use of nuclear weapons.

Interestingly, Judge Schwebel recognized the legal point that if a use of nuclear weapons
could cause severe effects, it would be unlawful:

At one extreme is the use of strategic nuclear weapons in quantities against enemy
cities and industries.  This so-called “countervalue” use (as contrasted with
“counterforce” uses directly only against enemy nuclear forces and installations) could
cause an enormous number of deaths and injuries, running in some cases into the
millions; and, in addition to those immediately affected by the heat and blast of those
weapons, vast numbers could be affected, many fatally, by spreading radiation.  Large-
scale “exchanges” of such nuclear weaponry could destroy not only cities but countries
and render continents, perhaps the whole of the earth, uninhabitable, if not at once then
through longer-range effects of nuclear fallout.  It cannot be accepted that the use of
nuclear weapons on a scale which would—or could—result in the deaths of many
millions in indiscriminate inferno and by far-reaching fallout, have profoundly
pernicious effects in space and time, and render uninhabitable much or all of the earth,
could be lawful.267

 The question, of course, is what threshold of risk constitutes unlawfulness.   While there
is appeal to the U.S. argument that hypothetical surgical uses of a small number of tactical
nuclear weapons against remote desert or ocean targets might not threaten impermissible effects,
we believe that such hypotheticals are unrealistic and not a reasonable basis upon which to
evaluate lawfulness.    As recognized by the United States, the rules of necessity, proportionality
and discrimination are rules of reason to be applied in light of all reasonably available facts.268
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Accordingly, the legal analysis must be made in light of the facts likely to be present in the types
of circumstances, if any, in which the United States might resort to these weapons.

We assume that, absent some political or military aberration or mistake (obviously
themselves risk factors),269 the United States would not resort to use of nuclear weapons except
in the most extreme of circumstances.  Yet, as noted, such circumstances270 would by definition
be volatile and highly pressured, with little time for rational or careful decision-making.271

In any such circumstance in which these weapons might be used, whether intentionally or
by mistake, we conclude that it is ineluctably the case that there would be risk of the occurrence
of extreme effects causing unlawfulness, given the potential destructiveness of the weapons, the
inherent uncontrollability of radiation,272 and the overall potential for escalation, misperception,
and loss of command and control?273

Mental State

This is particularly the case given the mental state required for unlawfulness.  Both the
State and individuals associated with it, generally its governmental, military and industrial
leadership and in some instances working personnel, are subject to criminal liability for
commission of war crimes.  The State obviously can only act through individuals, and it is now

                                                                                                                                                            
International Law 1-2), 1-5, 1-9 (citing Address by General George S. Brown, Chairman of the Joint Chiefs of Staff,
DOD News Release No. 479-74 (10 Oct 1974)), 1-11, 1-13 nn.5–7 (quoting 1 Hackworth, Digest of International
Law at 1, 7 vols. (1940–43)), 1-15 nn.30, 33. The Law of Land Warfare, supra note 11, at 3; The Krupp Trial (Trial
of Alfred Felix Alwyn Krupp Von Bohlen und Halbach and Eleven Others), 10 LRTWC 139 (1949), quoted in The
Naval/Marine Commander’s Handbook at 5-6.  See generally MOXLEY supra note 1, Chapter 5.

269 See MOXLEY, supra note 1, Chapter 22, notes 32–37 and accompanying text.  See also id. Chapter 22, notes
38–40 and accompanying text; SHAUN GREGORY, THE HIDDEN COST OF DETERRENCE: NUCLEAR WEAPONS

ACCIDENTS (1990).
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applicable rules of law override even severe military necessity.  See MOXLEY, supra note 1, Introduction before Part
I; Chapter 29, notes 128–136, 205–209, and accompanying text.

271 See id. Chapter 17, note 33, Chapter 29, notes 48–54, and accompanying text.
272 See id. Chapter 29, notes 41–124 and accompanying text.
273 See id. Chapters 15, 25, 26; Chapter 2, notes 63–87, Chapter 15, notes 1–14, 33–43, 58–89, 99, 102–108,

Chapter 16, notes 32–38, and accompanying text; NATO HANDBOOK ON THE MEDICAL ASPECTS OF NBC
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The escalation risk is particularly extreme, as has been recognized by the civilian and military leadership of the
United States and by defense experts throughout the nuclear era.  See MOXLEY, supra note 1, Chapters 24, 25.
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well-established that, for purposes of the law of armed conflict, such individuals—every bit as
much as States and indeed even more so—are subject to potential liability for war crimes.

Indeed, as the Nuremberg proceedings exemplified, individuals, not States, are
potentially put in prison or executed.274  States can, and historically have been, subject to
damages and reparations, but, in contemporary international law, the focus of war crimes trials is
on the responsible individuals.275

The United States has recognized a very broad range of potential criminal liability of
individuals for war crimes, including not only for activity of an intentional nature, but also for
reckless, grossly negligent, and even negligent conduct.  Specifically, the United States has
recognized that States are subject to war crimes culpability without regard to mental state,
individuals are subject to culpability based not only on recklessness but also on gross negligence,
and commanders are subject to culpability based on mere negligence or something approaching
it.276

Thus, The Air Force Manual on International Law goes on to state that mens rea or a
guilty mind, at the level of purposeful behavior or intention or at least gross negligence, is
required for individual, as opposed to State, criminal responsibility.277  The manual quotes
Spaight’s statement of the rule:

In international law, as in municipal law intention to break the law—mens rea or
negligence so gross as to be the equivalent of criminal intent is the essence of the
offense.  A bombing pilot cannot be arraigned for an error of judgment … it must be
one which he or his superiors either knew to be wrong, or which was, in se, so palpably
and unmistakenly a wrongful act that only gross negligence or deliberate blindness
could explain their being unaware of its wrongness.278

As to commander liability, a commander is responsible to maintain and prevent
violations of the law of war by subordinates and can be liable based on such violations.

                                                
274 See MOXLEY, supra note 1, at Chapter 8, note 3 and accompanying text.  See generally id. Chapter 8; IAN

BROWNIE, INTERNATIONAL LAW AND THE USE OF FORCE BY STATES 150–171 (1963), Matthew Lippman, Crimes
Against Humanity, 17 B.C. THIRD WORLD L.J. 171 (1997) (International Law and Human Rights Edition); Mark
Allan Gray, The International Crime of Ecocide, 26 CAL. W. INT'L L.J. 215, 265 (1996), citing Geof Gilbert, The
Criminal Responsibility of States, 39 INT'L & COMP. L.Q. 345, 357, 366 (1990), and Report of the Commission to
the General Assembly on the work of its forty-sixth session, U.N. GAOR, 49th Sess., Supp. No. 10, U.N. Doc.
A/49/10 (1994), at 348–49.

275 See MOXLEY, supra note 1, at Chapter 8, notes 1–7, 40, and accompanying text.  See generally id. Chapter 8;
IAN BROWNIE, INTERNATIONAL LAW AND THE USE OF FORCE BY STATES 133–149 (1963); TELFORD TAYLOR,
NUREMBERG AND VIETNAM: AN AMERICAN TRAGEDY 82–88 (Quadrangle 1970).
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INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA 361, 362 (1996) (citing The High Command
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The Air Force Manual on International Law states that “[c]ommand responsibility for
acts committed by subordinates arises when the specific wrongful acts in question are knowingly
ordered or encouraged.”279  The manual states that the commander is also responsible “if he has
actual knowledge, or should have had knowledge” that his subordinates “have or are about to
commit criminal violations, and he culpably fails to take reasonably necessary steps to ensure
compliance with the law and punish violators thereof.”280

The Naval/Marine Commander’s Handbook quotes the United States Military Tribunal’s
decision in The Hostages Case for the proposition that the commander is charged with available
information even if not personally aware of same:

Want of knowledge of the contents of reports made to him [i.e., to the commander
general] is not a defense.  Reports to commanding generals are made for their special
benefit.  Any failure to acquaint themselves with the contents of such reports, or a
failure to require additional reports where inadequacy appears on their face, constitutes
a dereliction of duty which he cannot use in his behalf.281

The handbook states that the responsibility of a commanding officer “may be based
solely upon inaction” and that it is “not always necessary to establish that a superior knew, or
must be presumed to have known of the offense committed by his subordinates.”282 “While a
commander may delegate some or all of his authority, he cannot delegate responsibility for the
conduct of the forces he commands.”283

In upholding the defendant’s conviction in the Yamashita case, the U.S. Supreme Court
ostensibly saw commander responsibility as a way of dealing with the risk of wanton acts by
troops against protected persons:

The question then is whether the law of war imposes on an army commander a duty to
take such appropriate measures as are within his power to control the troops under his
command for the prevention of the specified acts which are violations of the law of war
and which are likely to attend the occupation of hostile territory by an uncontrolled
soldiery, and whether he may be charged with personal responsibility for his failure to
take such measures when violations result.  It is evident that the conduct of military
operations by troops whose excesses are unrestrained by the orders of or efforts of their
commanders would almost certainly result in violations which it is the purpose of the
law of war to prevent.284

It is also clear that the law of armed conflict generally recognizes recklessness and other
mental states less than strict intentionality as a basis for war crimes liability.285  The Geneva
conventions extensively provide for criminal culpability for violations committed willfully,286 a

                                                
279 Id. at 15-3.  See also id. at 15-9 n.23 (citations omitted).
280 Id. 10, at 15-2 to 15-3.  See also THE LAW OF LAND WARFARE, supra note 11, at 178.
281 THE NAVAL/MARINE COMMANDER’S HANDBOOK, supra note 12, at 6-5 (quoting United States v. Wilhelm
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282 Id. at 6-6 n.12.
283 Id. at 6-5.
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285 See MOXLEY, supra note 1, at Chapter 8 notes 6–15 and accompanying text.  See generally id. Chapter 8.
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Wounded and Sick in Armed Forces in the Field, adopted Aug. 12, 1949, 75 U.N.T.S. 31; Geneva Convention for
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state of mind broadly recognized as encompassing recklessness.287  The law of armed conflict
similarly recognizes criminal culpability for acts of wantonness and of wanton destruction, acts
also not reaching the level of strict intentionality.288

Similarly, in imposing war crimes culpability for “an attack which may be expected to
cause” certain impermissible effects, as prescribed, for example, in Protocol I to the Geneva
Conventions, Article 51(5), or for acts that are “intended, or may be expected, to cause” certain
impermissible effects, as prescribed, in Protocol I, Article 35(3), the law again recognizes
potential culpability for war crimes committed with a mental element of less than strict
intentionality.289

So also, as discussed above, the law of armed conflict recognizes an extremely scope of
potential commander culpability for war crimes based on what the commander “knew or should
have known.”290

While the ICJ in the Nuclear Weapons Advisory Opinions did not focus on the question
of the general mens rea requirements under the law of armed conflict, a number of the judges
made the point that information as to the potential effects of nuclear weapons is so widely known
and available as to provide a basis for war crimes based on the use of such weapons.

Judge Weeramantry in his dissenting opinion stated:

[“By-products” or “collateral damage”] are known to be the necessary consequences of
the use of the weapon.  The author of the act causing these consequences cannot in any
coherent legal system avoid legal responsibility for causing them, any less than a man
careering in a motor vehicle at a hundred and fifty kilometers per hour through a

                                                                                                                                                            
the Amelioration of the Condition of Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea, adopted
Aug. 12, 1949, 75 U.N.T.S. 85, and other Geneva Conventions).

287 See MOXLEY, supra note 1, at Chapter 8, notes 6–18 and accompanying text.  See generally id. Chapter 8.
See also GLANVILLE WILLIAMS, CRIMINAL LAW, THE GENERAL PART § 22, 59–62 (1953); ICRC Commentary to
Article 85 of Protocol I (para. 3474), quoted in Amnesty International—Report—IOR 40/10/98 May 1998 United
Nations (UN), The International Criminal Court Making the Right Choices—Part V Recommendations to the
Diplomatic Conference, <http://www. amnesty.org/ailib/aipub/1998/IOR/I4001098.htm>; Commentary on Protocol
Additional (No. I) to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of
International Armed Conflicts (Protocol I), concluded at Geneva 8 June 1997, Part V: Execution of the conventions
and of this protocol: Section II—Repression of breaches of the conventions and of this protocol, Art. 85—
Repression of breaches of this Protocol, <http://www.icrc.org/ihl.nsf>.

288 See Art. 3(b), International Criminal Tribunal for the Former Yugoslavia, Statute of the International Tribunal
(Adopted 25 May 1993) (as amended 13 May 1998) <http://www.un.org/icty/basic/statut/statute.htm>; Jordan J.
Paust, International Law Association—American Branch: Committee on a Permanent International Criminal Court:
The Preparatory Committee’s “Definition of Crimes”—War Crimes, 8 CRIM. L.F. 431, 438–441 (1997) (emphasis
removed) (citing, inter alia, U.N. Doc. A/CONF. 95/15 (1980), reprinted in 19 I.L.M. 1523; Report of the Secretary-
General pursuant to Paragraph 2 of Security Council Resolution 808 (1993), U.N. Doc. S/25704 & Add. l (1993),
Annex, arts. 2(d), 3(b); Prosecutor v. Karadzic, Case No. IT-95-5-I (Int'l Trib. for Former Yugo., Indictment, July
24, 1995), PP27, 41, 44; Report of the International Law Commission on Its Second Session, 5 June–29 July 1950, 5
U.N. GAOR, Supp. No. 12, at 11–14, P99, U.N. Doc. A/1316 (1950); 11 TRIALS OF WAR CRIMINALS 757 (1948);
Report of Justice Robert H. Jackson to the President of the United States, released June 7, 1945, reprinted in PAUST

ET AL. INTERNATIONAL CRIMINAL LAW at 1027; Instructions for the Government of Armies of the United States in
the Field, General Orders No. 100, Apr. 24, 1863, arts. 16, 44, [Lieber Code]; Responsibilities Commission of the
Paris Peace Conference, List of War Crimes (1919); Geneva Convention for the Amelioration of the Condition of
the Wounded and Sick in Armed Forces in the Field, adopted Aug. 12, 1949, art. 50, 75 U.N.T.S. 31; Geneva
Convention for the Amelioration of the Condition of Wounded, Sick, and Shipwrecked Members of Armed Forces
at Sea, adopted Aug. 12, 1949, art. 51, 75 U.N.T.S. 85).

289 Paust, supra note 288, at 438–441 (emphasis omitted) (citations omitted).
290 Id. (citing, inter alia, 11 TRIALS OF WAR CRIMINALS 757 (1948)).



55

crowded market street can avoid responsibility for the resulting deaths on the ground
that he did not intend to kill the particular person who died.291

Judge Weeramantry added, “The plethora of literature on the consequences of the nuclear
weapon is so much part of common universal knowledge today that no disclaimer of such
knowledge would be credible.”292

To the argument that the rule of moderation—the prohibition of the use of arms
“calculated to cause unnecessary suffering”—requires specific intent, Judge Weeramantry cited
the “well-known legal principle that the doer of an act must be taken to have intended its natural
and foreseeable consequences.”293  He also stated that reading into the law a requirement of
specific intent would not “take into account the spirit and underlying rationale of the provision—
a method of interpretation particularly inappropriate to the construction of a humanitarian
instrument.”294

Making a point that, as we saw above,295 is confirmed by the United States’ military
manuals, Judge Weeramantry added that nuclear weapons “are indeed deployed ‘in part with a
view of utilizing the destructive effects of radiation and fall-out.’”296

As noted above, Judge Weeramantry reached a similar conclusion with respect to the
rights of neutrals: “The launching of a nuclear weapon is a deliberate act.  Damage to neutrals is
a natural, foreseeable and, indeed, inevitable consequence.”297

Judge Weeramantry also emphasized the element of intent contained in the policy of
deterrence: “Deterrence needs to carry the conviction to other parties that there is a real intention
to use those weapons … it leaves the world of make-believe and enters the field of seriously-
intended military threats.”298

Judge Weeramantry concluded that the policy of deterrence provides the element of
intent:

[D]eterrence becomes … stockpiling with intent to use.  If one intends to use them, all
the consequences arise which attach to intention in law, whether domestic or
international.  One intends to cause the damage or devastation that will result.  The
intention to cause damage or devastation which results in total destruction of one’s
enemy, or which might indeed wipe it out completely, clearly goes beyond the purposes
of war.299

 The challenging aspect of the evaluation of the lawfulness of the use of nuclear weapons
is the fact that—unlike the legal determinations made at Nuremberg or in war crime trials
generally—with nuclear weapons it is obviously not a prudently available strategy to wait until
after the weapons are used to make the evaluation.  While war crimes charges seem to have
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rarely been brought based on risk taking that did not result in illicit effects, nuclear weapons pose
a threat that requires full and effective advance evaluation and compliance if the applicable law
is to be given effect.300

That is perhaps the best way to conceptualize the nuclear threat: that the rules of the law
of war applicable to nuclear weapons will be frustrated—in effect nullified—if they are not
applied in advance.  The eggs of Armageddon could not be unscrambled.

We believe that the issues relating to mental state have generally been overlooked in the
analysis.

Prerequisites for a Per Se Rule

            The question also arises as to what level or extent of unlawfulness must be present for a
per se rule to arise.   The United States contended,301 in a position that the ICJ ostensibly
accepted sub silentio,302 that 100% illegality—the unlawfulness of all uses of nuclear weapons—
would be necessary before a rule of per se illegality could arise.  To the extent one concludes, as
we have, that all or “virtually all” uses of nuclear weapons would be unlawful, either because the
resultant effects, particularly radiation and escalation, would be uncontrollable, or because any
such use would be likely to precipitate impermissible effects, or would involve the risk of
precipitating extreme impermissible effects, the issue of whether unlawfulness in 100% or
virtually 100% of cases is required is not reached.

If one concludes, however, that the U.S. position—that some uses could potentially be
lawful—has merit, one reaches the question of the prerequisites for a per se rule.

The ICJ ostensibly assumed that the use of nuclear weapons could be held per se
unlawful only if all uses would be unlawful in all circumstances.  This appears, for example,
from the Court’s conclusions that it does not have sufficient facts to determine that nuclear
weapons would be unlawful “in any circumstance,”303 that the proportionality principle may not
in itself exclude the use of nuclear weapons in self-defense “in all circumstances,”304 and that,
for the threat to use nuclear weapons implicit in the policy of deterrence to be unlawful, it would
have to be the case that such use would “necessarily violate the principles of necessity and
proportionality.”305  However, the Court’s approach may have been affected by the wording of
the question referred  to it by the General Assembly: “Is the threat or use of nuclear weapons in
any circumstance permitted under international law?”306
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Judge Higgins in her dissenting opinion assumed that 100% certainty must be present for
there to be per se illegality: “I do not … exclude the possibility that such a weapon could be
unlawful by reference  to the humanitarian law, if its use could never comply with its
requirements—no matter what specific type within that class of weapon was being used and no
matter where it might be used.”307

This issue deserves more attention.  There are numerous bases for inferring that, under
widely accepted principles of law, a per se rule can arise under circumstances of less than 100%
applicability,308 and that this is particularly appropriate where unlawfulness would exist in the
vast majority of cases and the potential benefits of avoiding the repercussions of unlawful uses
exceed the benefits of using such weapons in instances of putative lawfulness.309  A number of
the judges of the ICJ, in their individual opinions, addressed the issue.  Judge Shahabuddeen
stated, “[I]n judging of the admissibility of a particular means of warfare, it is necessary, in my
opinion, to consider what the means can do in the ordinary course of warfare, even if it may not
do it in all circumstances.”310

Judge Weeramantry, addressing the issue from the perspective of nuclear decision-
making, concluded that nuclear weapons should be declared illegal in all circumstances, with the
proviso that if such use would be lawful “in some circumstances, however improbable, those
circumstances need to be specified.”311  Judge Weeramantry stated:

A factor to be taken into account in determining the legality of the use of nuclear
weapons, having regard to their enormous potential for global devastation, is the
process of decision-making in regard to the use of nuclear weapons.

A decision to use nuclear weapons would tend to be taken, if taken at all, in
circumstances which do not admit of fine legal evaluations.  It will, in all probability, be
taken at a time when passions run high, time is short and the facts are unclear.  It will
not be a carefully measured decision taken after a detailed and detached evaluation of
all relevant circumstances of fact.  It would be taken under extreme pressure and stress.
Legal matters requiring considered evaluation may have to be determined within
minutes, perhaps even by military rather than legally trained personnel, when they are
in fact so complex as to have engaged this Court’s attention for months.  The fate of
humanity cannot fairly be made to depend on such a decision.

                                                
307 Dissenting opinion of Judge Higgins at 5, 35 I.L.M. 809, 937.  See also dissenting opinion of Judge Schwebel

at 5, 8, and 13, 35 I.L.M. at 836, 840, and 842.  See MOXLEY, supra note 1, Chapter 3, notes 237–243 and
accompanying text.

308 See MOXLEY, supra note 1, Chapter 4, notes 3–13 and accompanying text.  See, e.g., International
Encyclopedia of Comparative Law, § 2-114 (Andre Tunc ed., Vol. XI, Part I) (1983); B.S. MARKENSINIS, A
COMPARATIVE INTRODUCTION TO THE GERMAN LAW OF TORTS 700–705 (3rd ed. 1994); Christopher H. Schroeder,
Rights Against Risks, 86 COLUM. L. REV. 495, 500–506, 523–524 (April 1986) (citing R. SARTORIUS, INDIVIDUAL

CONDUCT AND SOCIAL NORMS 59–68, 530–532 (1975)); Frank H. Easterbrook, Vertical Arrangements and The Rule
of Reason, 53 ANTITRUST L.J. 135, 157 (1984); Continental T.V. Inc. v. GTE Sylvania Inc., 457 U.S. 322, 344, 102
S.Ct. 2466 (1982).

309 See Christopher H. Schroeder, Rights Against Risks, at 503–506 (citing R. SARTORIUS, INDIVIDUAL CONDUCT

AND SOCIAL NORMS 59–68 (1975)) (“In general prophylaxis is a plausible strategy whenever; (1) most, but not all,
acts belonging to the class are wrong, and (2) attempts to pick right acts in the class from wrong ones are
unreliable.”).  This article originally appeared at 86 COLUM. L. REV. 495 (1986).  Reprinted with permission.  See
also MOXLEY, supra note 1, Chapter 4, notes 3–5, 10, 25–31, 37–39, and accompanying text.

310 Dissenting opinion of Judge Shahabuddeen at 17, 35 I.L.M. at 869.
311 Dissenting opinion of Judge Weeramantry at 70, 35 I.L.M. at 915.
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Studies have indeed been made of the process of nuclear decision-making and they
identify four characteristics of a nuclear crisis.  These characteristics are:

1. The shortage of time for making crucial decisions.  This is the fundamental aspect
of all crises.
2. The high stakes involved and, in particular, the expectation of severe loss to the
national interest.
3. The high uncertainty resulting from the inadequacy of clear information, e.g., what
is going on?, What is the intent of the enemy?; and
4. The leaders are often constrained by political considerations, restricting their
options.312

Judge Weeramantry further concluded that, even if there were a nuclear weapon that
totally eliminated the dissemination of radiation and was not a weapon of mass destruction, the
Court, because of the technical difficulties involved, would not be able “to define those nuclear
weapons which are lawful and those which are unlawful,” and accordingly that the Court must
“speak of legality in general terms.”313

Even using the U.S. formulation of requiring 100% unanimity, there is room for “sub-
classes” of per se unlawfulness.  Based on the Court’s decision, there is a basis for concluding
that the use of strategic nuclear weapons and the wide scale use of tactical nuclear weapons or
their use in urban areas, would be per se unlawful.314  As far as equipment is concerned, this
would ostensibly render unlawful the use of something on the order of 80% of the nuclear
weapons in the United States’ active arsenal.  As far as circumstances are concerned, this would
ostensibly render unlawful a very large portion of the instances in which the United States might
use such weapons.

To the objection that such piecemeal illegalization would be incomplete or unworkable,
the answer is that we already have something analogous in practice and that, in any event, social
and political evolution, like chance in catastrophe theory,315 work in sequential steps as well as
jumps.  Incrementalism in the right direction is not necessarily  bad, and can be infinitely better
than nothing, particularly if it is the most that is available at a particular point in time.
 As to the workability of partial limitations, the United States has already undertaken
numerous such limitations.  In addition to the pledge not to use nuclear weapons against non-
nuclear adversaries,316 the United States has agreed not to use nuclear weapons, subject to certain
conditions:

- in Latin America, pursuant to the Treaty of Tlatelolco of February 14, 1967;317

in the South Pacific, pursuant to the Treaty of Rarotonga of August 6, 1985;318
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- in Southeast Asia, pursuant to the Southeast Asia Nuclear-Weapon-Free Zone
Convention of December 15, 1995;319

- in Africa, pursuant to the nuclear weapons free zone convention signed on April 1,
1996;320 and
- in the Antarctic, pursuant to the Antarctic Treaty of 1959.321

So also, the United States, in its appearance before the ICJ in the Nuclear Weapons
Advisory case, strongly reassured the Court that the U.S. doctrine of nuclear deterrence is purely
of a defensive nature, such that the United States would never use such other weapons other than
in a defensive mode.322

It could be said that this issue as to the prerequisites for a per se rule is semantic, since
many  per se rules are themselves generally subject to exceptions and qualifications.323

Nonetheless, on the assumption that law matters, it seems clear that, were the United States to
recognize the per se unlawfulness of the use of nuclear weapons, in whole or in part, even if
there were qualifications and footnotes to the recognition, a powerful step would have been
taken.

Unlawfulness of Second Use

The question arises, Does the above analysis, whether viewed from the perspective of
general unlawfulness under the rules discussed above or the limitations on lawful reprisal, apply
to second as well as first uses of nuclear weapons?

Obviously, if our conclusion is correct that the use of nuclear weapons is per se unlawful,
second use, absent justification as a reprisal, would be as unlawful as first use.  Even if the U.S.
position is correct that a limited use of low-yield nuclear weapons in a remote area could be
lawful, it would appear that the second use would nonetheless be unlawful because of the
heightened risks attendant such further use.

Specifically, even assuming the first use could be conducted in such a limited fashion as
not to threaten impermissible effects, the second use—constituting the fact of a mutual
willingness to engage in nuclear war and the heightened likelihood of precipitating major
escalation—would involve the risk of such severe and uncontrollable effects as to trigger
unlawfulness under the analysis set forth above.

Moreover, thinking about the matter in such artificial bites—the lawfulness of the first
versus that of the second use—is artificial since the whole process of strike and counter-strike is
interrelated, and the unlawfulness of the second use implies the unlawfulness of the first use.
Presumably, one of the very reasons the first use would have been  unlawful would be that it
foreseeably would have set in motion a chain of events potentially leading to the second use.
Since the rules of necessity, proportionality, and discrimination are rules of reason, they must, as
noted, be applied in light of all the reasonably available facts, making it inappropriate to evaluate
the lawfulness of any particular use based on just that use without reference to the totality of the
inter-related possible uses and risks.
                                                                                                                                                            

318 See Nuclear Weapons Advisory Opinion ¶ 59(b), at 22–23, 35 I.L.M. at 824–25.
319 See id. ¶ 63, at 25, 35 I.L.M. at 826.
320 See id.
321 See id. ¶ 60, at 24, 35 I.L.M. at 825.
322 See ICJ Hearing, November 15, 1995, at 86.  See also MOXLEY, supra note 1, Chapter 2, notes 130–135 and

accompanying text.
323 See MOXLEY, supra note 1, Chapter 4; Chapter 4, notes 3–5, 10–13, 16–30, 41–42, and accompanying text.

See also id. Chapter 30 note 151 and accompanying text.
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And, of course, just as the legality of the first use must be evaluated in light of its
likelihood of precipitating the second use and other potential effects, the second use must be
evaluated in light of the full range of its potential effects.

Nor could a second use be justified under the law of reprisal.  The United States
recognizes as a requirement for lawful reprisal that the strike be limited to that necessary to force
the adversary to cease its unlawful actions.324  If our factual conclusions are correct, a second use
would not be susceptible of being so limited.

First of all, the effects of the second use would be uncontrollable, pursuant to the
discussion set forth above.  Uncontrollable actions by definition cannot be limited and could not
be constrained within the requirements for lawful reprisal.  Similarly, if our factual conclusions
as to the capabilities of modern high tech conventional weapons are well-founded, the legitimate
objective of reprisal could be achieved through conventional weapons.

Look at the potential effects of the second use: the sheer destructiveness of the nuclear
weapon(s) used; the electromagnetic effects; the radiation effects; the risks of hitting the wrong
target; the risks of precipitating escalation to higher levels of nuclear warfare; the risks of
precipitating the enemy’s or even one’s own further preemptive strikes; the long-term effects of
radioactive fallout; the risks of precipitating chemical or biological weapons use.  Any one of
these effects would likely exceed the level of action necessary to convince the other side to
constrain itself to lawful warfare and be so provocative as to have the opposite effect of
precipitating total violence.  Taken together, these effects would appear to be of a radically
different nature and order than that contemplated by the law of reprisal.325

The very premise of the attempted justification of the second use as a reprisal (the
assumption that the first strike was unlawful for failure to comply with such rules as those of
necessity, proportionality, discrimination, civilian immunity and neutrality) portends the
unlawfulness of the second use.  Just as the likely effects of the first use were impermissibly
excessive and far-reaching, so too would be the likely effects of the second use.

The point we have make throughout—that under applicable law the evaluation of the
lawfulness of the use of nuclear weapons must be made in light of the types of circumstances
that would likely be present in situations in which nuclear weapons might intentionally be
resorted to—again becomes important.  While one can hypothesize anything, including the most
remote of possibilities, and doing so is a central part of the lawyer’s analytic approach, it is
unlikely in the extreme that the United States or any nuclear power, having sustained a nuclear
hit, would even try to limit its nuclear response, if it made one, to a level of force necessary to
compel the adversary to comply with law.

While one can conjure up reprisals comparable to the limited strikes at remote sea or
desert targets that were the basis of the U.S. defense of nuclear weapons before the ICJ, such
legalistic exercises are unrealistic in the real world context of the types of circumstances in
which these weapons might be used and their potential effects, and  cannot reasonably serve as
the basis for the evaluation of lawfulness.

                                                
324 See discussion of the application of the law of reprisal to nuclear weapons in MOXLEY, supra note 1, Chapter

29, notes 227–242 and accompanying text.
325 For the same reasons, a second use would likely fail to meet the requirement of proportionality recognized by

the United States as an element of lawful reprisal. See id. Chapter 29, notes 228–233 and accompanying text. The
risks of a second strike, particularly the radiation effects in time and space, are inherently disproportionate to the
likelihood that the strike would cause the enemy to revert to lawful conducting of the war and the benefit of that
likelihood.
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The probabilities are overwhelming that the second use would be designed to punish the
enemy and, not incidentally, in the case of a substantial nuclear adversary, to use one’s own
nuclear assets before they could be preemptively struck by the adversary, and to attempt to
preemptively strike the adversary’s nuclear assets (many of which would likely be “co-located”
with civilian targets) before they could be used.  Even assuming adequate command and control,
crucial decisions would have to be made within a very short time and would likely be dictated
largely by existing war plans contemplating nuclear weapons use.  The notion of a second strike
as limited to the legitimate objectives of reprisal seems oxymoronic.

In addition, the United States, while it disputes the applicability to nuclear weapons of the
limitations upon reprisals imposed by Protocol I,326 recognizes that the law of armed conflict,
including that as to reprisals, is subject to the limitations inherent in the purposes of the law of
armed conflict, such as preserving civilization and the possibility of the restoration of the peace,
purposes that would likely be exceeded by the use of nuclear weapons.

Even if it were assumed that certain second uses of nuclear weapons, although otherwise
unlawful, might be legitimized as reprisals, such legitimization—like the lawfulness of the
limited use of a small number low-yield nuclear weapons in remote areas asserted by the United
States before the ICJ—would only affect a small portion of the potential uses for nuclear
weapons contemplated by U.S. policy and planning.  It would leave unaffected the unlawfulness
of the vast bulk of potential uses and virtually the totality of likely possible uses, including first
uses against conventional, chemical and biological weapons targets, second uses intended to
defeat and destroy the enemy, disproportionate second uses, and other high-megatonnage nuclear
strikes with likely extreme effects.

The purported justification of the lawfulness of nuclear weapons based on the putative
lawfulness of a second strike as a reprisal would also be artificial in light of the fact that the
United States, as a matter of policy, assertedly has generally not resorted to reprisals, based on
their propensity to be excessive and counter-productive.327  Even aside from the obvious
potential for escalation as a result of a nuclear strike, the United States has particularly
recognized that reprisals present “the potential for escalation”328 and that “it is generally in our
national interest to follow the law even if the enemy does not.”329

Need for a Convention

We have considered whether a sufficient conclusion of our analysis would be to
recommend the enactment of a multi-national convention declaring the unlawfulness of the use
or threatened use of nuclear weapons, such as the conventions that have been developed
declaring the unlawfulness of the use and, over time, the possession of chemical and biological
weapons.330   We are in favor of such a convention and think it is high time that the United States

                                                
326 See id. Chapter 1, notes 274–277 and accompanying text; Chapter 2, notes 127–129 and accompanying text.

See also Chapter 3, notes 246–249 and accompanying text.
327 See discussion at Id. Chapter 29, notes 234–242 and accompanying text.
328 THE AIR FORCE COMMANDER’S HANDBOOK, supra note 12, at 8-1.
329 Id.
330 See Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and

Toxin Weapons, concluded April 10, 1972, entered into force March 26, 1975, 1015 U.N.T.S. 583, T.I.A.S. 8062 (prohibiting the
possession of bacteriological and toxic weapons and reinforcing the prohibition of their use); and the Convention on the
Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on Their Destruction, January 13,
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and other nuclear nations entered into such a convention.331  We are also in favor of the United
States’ fulfillment of its obligations under Article VI the Treaty on the Non-Proliferation of
Nuclear Weapons “to pursue negotiations in good faith on effective measures relating to
cessation of the nuclear arms race at an early date and to nuclear disarmament, and on a treaty on
general and complete disarmament under strict and effective international control.”332  But our
conclusion goes further: We have concluded that the use and threatened use of nuclear weapons
are already unlawful under principles of international law recognized by the United States and
essentially indisputable facts.

Conclusion

The conclusion that the use of nuclear weapons would be unlawful based on
uncontrollability is compelling.  The U.S. acknowledgement in its military manuals of the
unlawfulness—under the discrimination, necessity, and proportionality principles—of the use of
weapons that cannot be controlled is unequivocal and the rules themselves are clear to the same
effect.  Similarly, the facts as to the uncontrollable nature of the effects of nuclear weapons,
including particularly the radiation effects, seem beyond reasonable dispute.

The conclusion is also compelling that the use of nuclear weapons is unlawful based on
the overall risk factors, particularly in light of established law as to the potential for unlawfulness
based on mens rea elements of less than strict intentionality, the overriding purposes of the law
of armed conflict, and the necessity for making the legality evaluation in advance of actual use of
nuclear weapons.

Accordingly, we believe that the use and threat of use of nuclear weapons in any
circumstance are contrary to international law.  

We therefore urge that the United States recognize the unlawfulness of the use and threat
of use of nuclear weapons.  

                                                                                                                                                            
1993, entered into force April 29, 1997 31 I.L.M. 800, 2 Weston Il.C.39 (prohibiting all use of chemical weapons and requiring
the destruction of existing stocks over an agreed schedule).

331 A draft convention to outlaw nuclear weapons has been proposed by International Physicians for the Prevention of
Nuclear War, International Network of Engineers and Scientists Against Proliferation, and International Association of Lawyers
against Nuclear Arms, as set forth in “Security and Survival, The Case for a Nuclear Weapons Convention” (1999).

332 See Treaty on the Non-Proliferation of Nuclear Weapons, Mar. 5. 1970, 21 U.S.T. 483, 729 U.N.T.S. 161, reprinted in 7
I.L.M. 811.
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